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QUESTIONS PRESENTED 


1. In seeking relief from the duties imposed by Section 
19-301 of the District of Columbia Code, may the pro- 
cedural privileges provided for under Section 19-304 
thereof be employed for the purpose of extinguishing 
rights contained in Section 19-309 of that Code? 


. In the absence of valuable consideration, is a waiver 
of a right to file a caveat, incorporated in a Waiver 
under Section 19-304 of the District of Columbia Code, 
binding upon the party executing such Waiver? 


. Is not the waiving of a substantive right, created by 
statute, unenforceable unless founded upon valuable 
consideration? 


. Is it not the duty of those charged with the administra- 
tion of an Estate to act openly and candidly with all 
parties having an interest in such Estate? 

(a) Does not such a duty involve the disclosing of 
all facts and circumstances particularly as to 
legal matters with lay persons? 
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IN THE 


United States Court of Appeals 


No. 14,676 


Magcuenire §. McNamara, Appellant 
v. 


Rices Nationa, Bank or Wasurneton, D. C. anp 





Lixcotn T. Mier, Sz., Executors, Appellees 


Appeal From Order of the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


The appellant filed a petition for caveat against the 
Will of Ralph C. Tobin in the United States District Court 
for the District of Columbia, holding Probate Court. The 
appellant is a resident of the State of Maryland and 
the appellees have qualified as Executors in the District 
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of Columbia, in which jurisdiction the Will has been duly 
admitted to probate; the amount in controversy is in excess 
of Three Thousand Dollars ($3,000.00), exclusive of inter- 
est and costs; jurisdiction was vested in the United States 
District Court for the District of Columbia, pursuant to 
Section 1332, Title 28, USC. This Court has jurisdiction 
by virtue of the provisions contained in Sections 1291 and 
1924(1), Title 28, U. S. Code. 


STATEMENT OF THE CASE 


‘This is an appeal from an Order entered May 26, 1958, 
by the United States District Court for the District of 
Columbia, dismissing the caveat of Marguerite S. Me- 
Namara; on June 26, 1958, the United States District 
Court for the District of Columbia entered an order deny- 
ing appellant’s motion for rehearing. (App. pp. 12 and 16) 


‘Under date of August 24, 1957, counsel, designated in 
the Last Will and Testament of Ralph C. Tobin, submitted 
to Marguerite S. McNamara, the appellant herein, and 
one of the beneficiaries named in said Will, a Consent to 
Probate and Letters Testamentary. Incorporated in such 
Consent was the following provision: ‘*.. . and hereby 
expressly waive the right to file a caveat to said Will either 
before or after it is granted probate . . 2’; accompanying 
this Consent was a letter advising appellant of the legal 
requirements relating to the admission of said Will to 
probate; the fourth paragraph of the letter, verbatim, is 
as follows: ‘Under the requirements of the local law, 
Lefore the Will may be admitted to probate, all the heirs- 
at-law and next of kin of any decedent (i.e., those per- 
sons entitled to take the estate if there were no will) must 
submit themselves to the jurisdiction of the court and be 
permitted to file their objections, if any, to probate of the 
Will. If there are no objections, there are various ways 
this can be accomplished without actually appearing be- 
fore the court. The simplest and most expeditious of 
these is to file with the court a consent to probate of the 
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Will.”? The fifth paragraph of this letter reads as fol- 
lows: ‘‘With the thought that you have no objection to 
the probate of your brother’s Will, I have prepared an 
original and two copies of a form of consent, which are 
enclosed. If you will sign the original and one copy of 
the consent and have a witness sign each, and then return 
them to me, there should be no delay in qualifying the 
Bank and Mr. Miller as Executors and thus allowing them 
to take steps to administer your brother’s estate.’? (App. 
p. 2) 

On the 4th day of September, 1957, Marguerite S. 
McNamara executed the Consent to Probate and Letters 
Testamentary, returning it to counsel representing the 
Estate. (App. p. 1) 


On September 6, the United States District Court for 
the District of Columbia, holding Probate Court, entered 
an order admitting the will to probate, and granting letters 
testamentary to Lincoln T. Miller, Sr., and the Riggs 


National Bank of Washington, D. C. 


On the 4th day of February, 1958, Marguerite S. 
McNamara filed her petition for caveat in the United 
States District Court for the District of Columbia. (App. 
p. 3) On February 26, 1958, appellant filed a motion to 
withdraw her Consent to Probate. (App. p.9) On February 
27, 1958, appellees filed a Motion to Dismiss the caveat 
of appellant. (App. p. 12) Arguments were held in the 
court below on April 2, 1958, and July 31, 1958, at which 
time counsel for both parties presented arguments for the 
consideration of the court. 


STATUTES INVOLVED 
Code of the District of Columbia 
Section 19-301: (29:51). Norice oF PETITION FOR PROBATE, 


Upon the filing of a petition for probate of a will, 
notice, as hereinafter provided, shall be issued to all 
persons who would be entitled to or interested in the 
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estate of the testator in case such will had not been 
executed to appear in said court, on a date named in 
‘the notice, and to show cause why the prayer of the 
petition should not be granted. 


Section 19-304: (29:54). Watver or NoTice—PROOF OF 
EXECUTION. 


If all parties interested adversely to the will shall 
waive the notice aforesaid and consent that the will 
be admitted to probate and record, it may be so ad- 
mitted to probate and record without the proceedings 
directed as aforesaid: Provipep, That in no case shall 
‘any will or testament be admitted to probate and 

record save upon formal proof of its proper execution. 
| (Mar. 3, 1901, 31 Stat. 1212, ch. 854, § 135.) 


Section 19-309: (29:59). Caveat. 


If, upon the hearing of the application to admit a 
will to probate, the court shall decree that th® same 
‘be admitted to probate, any person in interest may 
fle a caveat to said will and pray that the probate 
thereof may be revoked at any time within one year 
after such decree. (Mar. 3, 1901, 31 Stat. 1212, ch. 
854, § 137; June 24, 1949, 63 Stat. 268, ch. 243.) 


STATEMENT OF POINTS 


1. The United States District Court for the District 
of Columbia erred in dismissing the caveat of the appellant. 


9. The United States District Court for the District 
of Columbia erred in denying appellant’s motion for 
withdrawal of her consent to probate and Letters 
Testamentary. 

3 The United States District Court for the District 
of Columbia erred in denying appellant’s motion for 
a rehearing. 





4) 
SUMMARY OF ARGUMENT 


1. The procedural privileges outlined in Section 19-304 
of the District of Columbia Code preclude the extinguish- 
ment of substantive rights created by Section 19-309 of 
the Code. 


2. By virtue of judicial construction, the right to file 
a caveat within the statutory period set forth in Section 
19-309 of the District of Columbia Code is absolute. 


3. In the absence of valuable consideration, a waiver 
of a substantive statutory right is inoperative. 


4. The doctrine of estoppel is closely related to that of 
waiver. As a prerequisite, it must be shown that the 
party, against whom estoppel is asserted, was guilty of 
some degree of moral turpitude in causing the other party 
to change his position to his detriment. 


5. The principles of equity require executors and admin- 


istrators to disclose all facts and circumstances in their 
dealings with persons having an interest in an Estate. 
Their relationship is akin to that of a fiduciary and, in 
dealing with lay persons, they must fully advise them of 
all the facts as well as the consequences of their acts. 


ARGUMENT 
Part I 
Doctrine of Estoppel 

In this jurisdiction it is well established that a Waiver 
of Citation and a Consent to Probate does not deprive 
one of his rights subsequently to file a Caveat within 
the statutory period. Fardon v. Washington Loan & Trust 
Co., 44 Appeals D. C. 585; Craighead v. Alexander, 38 
Appeals D. C. 229; Prall v. Prall, 56 Appeals D. C. 333; 
Bowen v. Howenstein, 39 Appeals D. C. 585. 


While the Waivers of Citation and Consents to Probate 
involved in the foregoing cases did not contain provisions 
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whereby the right to file a Caveat was waived, the deci- 
sions, nevertheless, express certain legal principles that 
are applicable to the case under review. Specifically, they 
contain judicial expressions relating to the doctrine of 
estoppdl. Apparently, it is this doctrine upon which 
appellees rely in support of their position. As to this 
doctrine, Justice Robb, in the case of Bowen v. Howenstein, 
supra, had this to say: “<The Doctrine of Estoppel in Pais 
ss founded upon principles of morality, and is intended 
to subserve the ends of justice . . . it is a doctrine, there- 
fore, when properly understood and applied, that concludes 
the truth in order to prevent fraud and falsehood, and 
imposes silence on a party when in conscience and honesty 
he should not be allowed to speak.”’ On this issue other 
courts have likewise stated the basic principles of this 
doctrine with clarity and understanding; Van Rensselaer 
v. Kearney, 11 Howard 297, 326, 13 L. Ed. 703-715; Hen- 
shaw v. Bissell, 18 Wallace 271; Smith v. Powell, 98 Va. 
431, 36 S.E. 522; Morgan v. Chicago & A. R. Co., 96 US. 
716, 720, 24 L. Ed. 743. 7 


Tn the absence of any conduct involving some degree of 
moral turpitude on the part of the appellant, she should 
not, therefore, be denied the right to petition for caveat. 


By statute, and by judical decisions as well, Executors 
and Administrators are compelled to perform their duties 
+n a fair and impartial manner; it is not their function to 
act in a way calculated to operate to the detriment of any 
person who may have an interest in the estate with which 
they have been entrusted. The proponents of a Will 
should stand ready to uphold the Will against all persons 
who have the right to test its validity; it is inconsistent 
with their duties that the executors would seek to preclude 
a party in interest from asserting their rights by obtaining 
a relinquishment of those rights, without also tendering 
valuable consideration in exchange therefor. 
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Part IT 
Waivers 


It has been consistently held that a waiver, to be opera- 
tive must be supported by an agreement founded upon 
valuable consideration, Peal v. Gulf Red Cedar Co. of 
Calif., 59 Pac. 2d 183, 184; Gri v. State, 8 N.W. 2d 62, 64; 
Parsons v. Lipe, 286 N.Y.S. 60; Dougherty v. Thomas, 169 
At. 219, 223; Robberson Steel Co. v. Harrell, C.A. Okla., 
177 Fed. 2d 12, 15; Eastern Shore Public Service Co. v. 
Town of Seaford, 2 At. 2d 265, 271; Long v. Board of 
Chosen Freeholders of Hudson County, 84 At. 2d 765, 767; 
Fravel v. Penn. R.R. Co., 104 Fed. Supp. $4. 


In the case of Harriman v. Spear, 55 App. D.C. 381, 
6 Fed. 2d 684, the court held that an agreement to waive 
rights under an assignment of part of a claim constituted 
sufficient consideration. As in other jurisdictions, so it 
is in this, that a waiver, to be operative, must be founded 
upon valuable consideration. 


It is also generally held that where substantial rights 
are involved, a waiver, to be valid, must be supported by 
consideration, Pac. States Corp. v. Hall, C.C.A. Calif., 166 
Fed. 2d 668, 671; Doerr v. Nat’l Fire Ins. Co., 285 8.W. 
961, 964, 54 A.L.R. 1336; Mitchell v. Am. Mutual Assn., 
46 S.W. 2d 231, 237; Fairbanks, Morse & Co v. Baskett, 
71 S.W. 1113, 1116. 


The cases in which the question of enforcement of 
waivers has been determined have one common denomi- 
nator, that is, the waiver must be supported by a valuable 
consideration or the doctrine of estoppel must be appli- 
eable by reason of conduct involving some degree of moral 
turpitude. It might well be asked which of the parties 
hereto has actually suffered by reason of the execution of 
the Consent to Probate and Letters Testamentary. Cer- 
tainly, it cannot be argued that appellant was responsible 
for the drafting of the Consent to Probate, nor can it be 
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reasonably contended that the appellees were induced to 
change their position; it was their election to proceed 
under Section 19-304 in preference to the more cumbersome 
procedures contained in Section 19-301 of the District of 
Columbia Code. Who in reality, therefore, has been in- 
duced to change their position and, who, indeed, has been 
injured? To conclude that the appellees were induced 
to change their position under the circumstances herein, 
would, of course, abrogate reason and logic. When the 
equitable factors are considered, it cannot be seriously 
disputed that considerable doubt exists as to the validity 
of the waiver secured from the appellant. As a lay person, 
the appellant did not have the knowledge and skill pos- 
sessed by the appellees. This, of course, should not oper- 
ate in derogation of the valuable right to which she is 
entitled. 


Presumably, there is no authority in this, or any other 
jurisdiction, wherein an instrument, such as that submitted 
to appellant, has been the subject of judicial interpreta- 
tion. The document in question may be characterized as | 
a hybrid; on its face, and in bold print, it is designated 
as a “Consent to Probate and Letters Testamentary.”’ 
Unquestionably, the appellees were seeking a more expedi- 
ent method for admitting the Will to probate. Contained 
in that document was language ordinarily employed in 
the drafting of an instrument known to the law as a waiver. 
Tf the instrument is that which it purports to be, then, 
the provision as to waiving a statutory right is mere sur- 
plusage. In fact, such a provision is inherently inconsistent 
with the general tenor and purpose of the instrument 
itself. If, however, it was the intention of the appellees 
to secure a waiver of a statutory right then, in such case, 
they should have prepared the instrument in accordance 
with the customary practice with respect to waivers. As- 
suming, arguendo, that appelles clearly identified the docu- 
ment as a waiver of a statutory right then, even as to that, 
it must be supported by valuable consideration. It is 
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submitted, therefore, that the Consent to Probate and 
Letters Testamentary executed by appellant, is inoperative 
as a means for securing a waiver of a substantive statu- 
tory right. 


Part III 
Duties of Executors and Administrators 


The duties of executors and administrators, are, of 
course, generally defined by applicable statutes. The 
District of Columbia Code contains the law governing their 
duties and responsibilities. 


There is ample authority for the proposition that an 
executor acts in a representative capacity and that he acts 
for all parties and interests in the estate, Gold v. Killeen, 
69 Pac. 2d 800; City Nat'l. Bank v. City of Bridgeport, 
147 At. 181. 


It has also been held that he acts in a dual role and 
that he is not only the personal representative of the 


decedent but, also, to a very great extent, he is the repre- 
sentative of creditors, heirs, legatees, and distributees ; 
Berryman v. Dore, 277 Pac. 565; Finnegan v. La Fontaine, 
191 At. 337; In re Hess’ Will, 198 N.Y.S. 573, 575. 


The position occupied by the attorneys designated in the 
decedent’s will in this proceeding, is not unlike that of the 
executors named in such will. In seeking to proceed more 
expeditiously under Section 19-304 of the District of Co- 
lumbia Code, it was incumbent upon them to advise appel- 
lant fully and completely as to the consequences of execut- 
ing the waiver which they had presented to her for her 
signature. This relationship is similar to that of a fiduciary 
and involves the reposing of trust and confidence; through 
consideration of public policy, alone, a court of equity 
will grant relief without proof of actual fraud or deceit, 
Highberger v. Stiffler, 21 Md. 352, 88 Am. Dec. 593; Todd 
v. Grove, 33 Md. 194; Reck’s Ezeer. v. Reck, 110 Md. 497, 
73 At. 144. 
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While appellant does not contend that fraud was prac- 
ticed upon her in securing the release of her rights, the 
foregoing cases are cited in support of the proposition that 
the duty of informing her of all facts as well as the con- 
sequences of signing such a waiver rested squarely upon 
the appellees; this, they neglected to do. 


CONCLUSION 


When consideration is given to all of the facts and to the 
applicable provisions of the District of Columbia Code and 
to the decisions as well, it is respectfully prayed that the 
order of the United States District Court for the District 
of Columbia be set aside; that the case be remanded with 
instructions to afford the appellant the remedies provided 
by law. 


Respectfally submitted, 


Exisworrs T. Simpson 
Attorney for Appellant 
917 - 15th Street, N. W. 
Washington 5, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 
Administration No. 
In re Estate of Ratpx C. Toxin, Deceased. 


Consent to Probate and Letters Testamentary 


I, Marguerite Stuart McNamara, the undersigned, one 
of the heirs at law and next of kin of Ratrx OC. Tosrm, 
deceased, having read and being fully acquainted with the 
contents of the Will of said decedent dated August 26, 
1955, and having read and being familiar with the contents 
of the joint petition of Livcotn T. Muer, Sz, and THe 
Rices NationaL Bank or WasHINGTON, D.C., for the probate 


of said Will and for Letters Testamentary, do hereby 
waive citation or notice by publication, and hereby ex- 
pressly waive the right to file a caveat to said Will, either 
before or after it is granted probate, and I hereby consent 
and request as follows: 


That said Will dated August 26, 1955, be admitted to 
probate and record as a Will of real and personal prop- 
erty; and 

That Letters Testamentary be granted to Lincoln T. 
Miller, Sr., and to The Riggs National Bank of Washing- 
ton, D. C., as the executors nominated in said Will. 


Wrrness my hand and seal this 4th day of September, 
1957. 


Maxcvuerite Stuart McNamara 
Witness: 


W. S. McNamara 
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Letter 


LAW OFFICES 
GALLAGHER, CONNOR AND BOLAND 
THE BOWEN BUILDING 
WASHINGTON 5, D. C. 


August 24, 1957 
Re: Estate of Brig. Gen. Ralph C. Tobin 


Mrs. Marguerite S. McNamara 
9604 Glencrest Lane 
Kensington, Maryland 


Dear Mrs. McNamara: 


First, may I extend to you my sympathy on the death 
of your brother, General Tobin. 


Since you were present on August 14, 1957, when Gen- 
eral Tobin’s safe deposit box in The Riggs National Bank 
was opened, you know that your brother left a Last Will 
and Testament dated August 26, 1955. I also understand 
that you have been furnished with a copy of the Will by 
Mr. E. A. Mitchell, Jr., Assistant Trust Officer of the 
Bank. From your reading of the Will, you have un- 
doubtedly noted that your brother nominated Mr. Lincoln 
| Miller and The Riggs National Bank as co-executors 
of his estate, and also directed that they should retain me 
as their counsel in connection with legal matters pertaining 
to his estate. 


‘At this time, certain legal steps are necessary before 
the Bank and Mr. Miller can qualify as executors and 
before the Will can be admitted to probate in the United 
States District Court for the District of Columbia. You 
will find enclosed a copy of the Petition which we propose 
to file with that Court in order to admit your brother’s 
Will to probate. 


Under the requirements of local law, before a Will may 
be admitted to probate, all the heirs at law and next of 
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kin of any decedent (i.e., those persons entitled to take 
the estate if there were no Will) must submit themselves 
to the jurisdiction of the Court, and be permitted to file 
their objections, if any, to probate of the Will. If there 
are no objections, there are various ways this can be 
accomplished without actually appearing before the Court. 
The simplest and most expeditious of these is to file with 
the Court a consent to the Probate of the Will. 


With the thought that you have no objection to the 
probate of your brother’s Will, I have prepared an original 
and two copies of a form of consent, which are enclosed. 
If you will sign the original and one copy of the consent 
and have a witness sign each, and then return them to me, 
there should be no delay in qualifying the Bank and Mr. 
Miller as executors, and thus allowing them to take steps 
to administer your brother’s estate. 


A similar letter has been sent to your brother, C. Stuart 
Tobin. 


Very truly yours, 


CTB :mek CurisToPHER T. BoLanp 
Enclosure 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 


In re: Estate of Rates C. Tosin 


Petition for Caveat 
The Petition of Marguerite S. McNamara and William 
S. McNamara, respectfully represents to this honorable 
Court: 
1) That they are citizens of the United States and resi- 
dents of Montgomery County, State of Maryland, and 
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that they are the sister and nephew, respectively, of Ralph 
C. Tobin, deceased, and are of full age. 


2) That they have notice that a certain paper writing, 
bearing date of the 26th of August, 1955, has been filed in 
this Court as the Last Will and Testament of said Ralph 
C. Tobin, deceased. 


3) That their interests will be injuriously affected by 
the allowance of said pretended Will, or its admission 
to probate; that they hereby contest the probate and the 
validity of said paper writing purporting to be the Last 
Will and Testament of Ralph C. Tobin, deceased, and for 
that purpose allege as follows: 


First, that said paper writing bearing the date August 
26, 1955, is not the Last Will and Testament of said Ralph 
C. Tobin, deceased. 


Second, that the attesting witnesses to said alleged Will, 
did not, nor did any one of them, sign his or her name as 
a witness to the said alleged Will at the request of and in 
the presence of said Ralph C. Tobin. 


Third, that the said deceased was not, at the time of 
the making and subscribing, or at the acknowledging by 
him of said paper writing, of sound mind and memory; or 
in any respect capable of making a will. 


Fourth, that the said paper writing, dated August 26, 
1955, purporting to be the Last Will and Testament of 
said Ralph C. Tobin, deceased, was obtained, and the exe- 
eution thereof procured, from the said Ralph C. Tobin by 
fraud and deceit exercised upon him by one Lincoln T. 
Miller, Sr., and by Josephine Gibson Miller, his wife, or 
by some other person or persons unknown to the Peti- 
tioners. 

Fifth, that the said paper writing purporting to be the 
Last Will and Testament of said Ralph C. Tobin was ob- 
tained, and the execution thereof procured, from the said 
Ralph C. Tobin, by undue influence, duress and coercion, 





exercised upon him by one Lincoln T. Miller, Sr., and by 
Josephine Gibson Miller, his wife, or by some other person 
or persons unknown to the Petitioners. 


4) That, Petitioners are advised that a period of at 
least several months will elapse before a determination of 
the issues to be framed upon the Caveat can be had, and 
Petitioners, accordingly, state that a collector should be 
appointed to collect, conserve and administer the assets of 
the estate of the decedent, pending the conclusion of this 
litigation. 

Wuererore, the premises considered, the Petitioners 
pray: 

1) That process may issue from this Court requiring 
the parties in interest to answer the exigencies of these 
Petitioners. 


2) That the probate granted said paper writing here- 
tofore may be revoked. 
3) That issues may be framed to be tried by a jury 


to determine the facts with respect to the execution and 
the validity of the alleged Will. 


4) That a collector or collectors of the estate of the 
deceased may be appointed to serve under bond until the 
termination of this Caveat proceeding. 


5) And, for such other and further relief as the Court 
may seem meet and proper. 


/8/ Mazcvurrrre S. McNamara 
Marguerite S. McNamara 


/8/ Wit14M S. McNamara 
William S. McNamara 


/s8/ Exusworts T. Simpson 


By: Eitzsworta T. Suvpeson 
917 Fifteenth St., N.W. 
Washington, D. C. 


Attorney for Petitioners 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 
In re: Estate of Ratex C. Tostx, Deceased 


Answer to Petition for Caveat 


In answer to the Petition for Caveat filed herein on 
February 4, 1958, by Marguerite S. McNamara and William 
3. McNamara, the Respondents, Lincoln T. Miller, Sr., and 
The Riggs National Bank of Washington, D. C., respect- 
fally represent to this Honorable Court that: 


1. The Respondents are the executors named in the 
Will, dated August 26, 1955, which has been filed in this 
Court and admitted to probate and record by this Court, 
on September 6, 1957, as the Last Will and Testament of 
Ralph C. Tobin, deceased. 


9. The Respondents admit the allegations of Paragraphs 
1 and 2 of the Petition. 


3. The Respondents deny each and every allegation of 
Paragraph 3 of the Petition including Subparagraphs 
First through Fifth thereof. : 


| 4. For their answer to Paragraph 4 of the Petition, the 
Respondents state that they have been appointed executors 
of the Last Will and Testament of Ralph C. Tobin, de- 
ceased, and have been issued letters Testamentary by this 
Court on September 9, 1957; that they qualified as Execu- 
tors; that they are still acting as Executors under the 
foregoing appointment, and that they have faithfully 
discharged their duties and have collected, conserved and 
administered all the money, goods, chattels, rights and 
credits of the testator, according to law, since their ap- 
pointment and qualification, and they deny the allegation 
that it is necessary to appoint a collector to administer the 
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assets of the estate of the testator, pending the conclusion 
of this litigation. 

5. And, for their further answer to the Petition, the 
Respondents state: 


First: That the paper writing, dated August 26, 1955, 
is the Last Will and Testament of Ralph C. Tobin, who 
died on August 5, 1957, and was at the time of his death 
a resident of the District of Columbia; 


Second: That the said Will was not procured from the 
said Ralph C. Tobin, or executed by him, under frand, 
coercion, duress or by deceit or the undue influence of 
Lincoln T. Miller, Sr., Josephine Gibson Miller or by any 
other person or persons. 


Third: That, at the time of the execution thereof, the 
said Ralph C. Tobin was of sound and disposing mind 
and capable of executing a valid will, deed or contract and 
of otherwise managing and directing his property and 


affairs ; 


Fourth: That, at the date and time of his execution of 
said Will on August 26, 1955, the said Ralph C. Tobin 
declared to the attesting witnesses, all of them then being 
together in his presence, that the said paper writing was 
his Last Will and Testament, that he then signed his name 
to the said Will with his usual signature, in the presence 
of all the attesting witnesses, and initialed each page 
thereof, and then and there, each attesting witness signed 
his or her name as witness to the said Will at the request 
of the said Ralph C. Tobin, in his presence, and in the 
presence of all the other witnesses ; 


Fifth: That before said Will was offered for probate and 
record in this Court, the Caveator, Marguerite S. Mc- 
Namara executed, in writing, the following consent on 
September 4, 1957: 
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“‘T Marguerite Stuart McNamara, the undersigned, 
one of the heirs at law and next of kin of Ratpx C. 
Torn, deceased, having read and being fully ac- 
quainted with the contents of the Will of said decedent 
dated August 26, 1955, and having read and being 
familiar with the contents of the joint petition of 
Lruvcouxn T. Mier, Sz, and Tae Rices Nationan 
Banx or Wasurincton, D. C., for the probate of said 
Will and for Letters Testamentary, do hereby waive 
citation or notice by publication, and hereby expressly 
waive the right to file a caveat to said Will, either 
before or after it is granted probate, and I hereby con- 
sent and request as follows: 


<‘That said Will dated August 26, 1955, be admitted 
to probate and record as a Will of real and personal 


property; and 


‘That Letters Testamentary be granted to Lincoln 
T. Miller, Sr., and to The Riggs National Bank of 
Washington, D. C., as the executors nominated in said 
Will.”’ 


Sixth: That in her Petition, the Caveator, Marguerite 
S. McNamara alleges no facts which have been discovered 
since the date of her consent, above set forth, which would 
eause her now to deny that the said Will is not the Last 
Will and Testament of Ralph C. Tobin, deceased ; 


Seventh: That the Caveator, William S. McNamara, 
alleges no basis for his standing to contest the aforesaid 
Will because, if the Will were determined to be invalid, 
as requested in the Petition, the estate of Ralph C. Tobin 
would be distributed according to the law of the District 
of Columbia for the distribution of intestate property 
which excludes the said William S. McNamara from sharing 
in said estate. (Sec. 18-709, District of Columbia Code.) 








Finally, the Respondents request that the Petition be 
dismissed or that such further and different relief be 
granted as may be warranted in the premises. 


Respectfully submitted, 


Lrxcotn T. Miter, Sr. 
Lincoln T. Miller, Sr. 


Tur Riccs Nationa Bank OF 
Wasxineton, D. C. 


By E. B. Saaw 
E. B. Shaw 
Vice President 
Attorney for Respondents 


CuRIstopHEr T. Botanp 
Christopher T. Boland, Esquire 
GatiacHER, Connor & BoLanp 

Bowen Building 

Washington 5, D. C. 

(District 7-0717) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
(Holding Probate Court) 
Administration No. 93533 
In re: Estate of Ratpxa C. Tosin 


Motion and Request for Withdrawal of Consent to Probate 
and Letters Testamentary 


Comes now Marguerite S. McNamara, the caveator in 
the above entitled cause, by her attorney, Ellsworth T. 
Simpson, and requests the court for permission to withdraw 
the Consent to Probate and Letters Testamentary executed 
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by her under date of September 4, 1957, and filed by 
Gallagher, Connor and Boland in behalf of Lincoln T. 
Miller, Sr., and the Riggs National Bank of Washington, 
D. C., executors, and, as ground therefor, states as follows: 


1) At the time of the execution of said Consent to 
Probate and Letters Testamentary, the caveator did not 
understand the import of such document and was not 
advised by the parties seeking her consent that her rights 
would be prejudiced thereby. 


2) Subsequent to the execution of said Consent, Mar- 
guerite S. McNamara, the caveator, has discovered evidence 
bearing directly upon the question of undue influence ex- 
erted by Lincoln T. Miller, Sr., a co-executor of said Will, 
and by Josephine G. Miller, his wife. 


3) The caveator now desires to assert her rights in the 
Estate of her brother, Ralph C. Tobin, the decedent. 


‘Wuererore, the premises considered, Marguerite S. 
McNamara requests this Court to allow the withdrawal 
of her Consent to Probate and Letters Testamentary, and 
to grant such other and further relief as to this Court 
may seem just in protecting the interests and rights of 
the caveator herein. 


Respectfully submitted, 


/s/ Exitsworte T. Smmpson 


Ellsworth T. Simpson 
Attorney for Caveator 
917 Fifteenth Street, N.W. 
Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 
In re: Estate of Ratpx C. Tosin, Deceased 


Order 


This cause came on to be heard at this term upon motion 
of the caveator Marguerite S. McNamara to withdraw her 
consent to probate and waiver of right to file a caveat, 
and upon the motion of the caveatees to dismiss the caveats 
of Marguerite S. McNamara and William S. McNamara, 
and upon the representation of counsel for caveator 
William S. McNamara that he had no standing to contest 
the Will of Ralph C. Tobin, deceased, and upon the Court’s 
consideration of the other motions, and upon the repre- 
sentations of counsel made during the course of argument, 
it is by the Court this 26th day of May, 1958, 


OrxperEep that the motion of caveator Marguerite S. 
McNamara to withdraw her consent to probate and waiver 
of right to file a caveat be and the same is hereby denied; 
and it is 


FurTHer Orperep that the motion of the caveatees to 
dismiss the caveats of Marguerite S. McNamara and 
William S. McNamara be and the same is hereby granted. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 
In re: Estate of Ratpx C. Torn 


Motion to Dismiss Caveats 


Come now the caveatees, Lincoln T. Miller, Sr. and The 
Riggs National Bank of Washington, D. C., the duly quali- 
fied and acting executors of the Estate of Ralph C. Tobin, 
deceased, by their attorneys and move the Court to dismiss : 


1. The caveat of William S. McNamara to the Will 
of the decedent dated August 26, 1955 heretofore admitted 
to probate and record as the Last Will and Testament of 
said decedent on the ground that the said William S. 
McNamara is the son of the caveator Margnerite S. 
McNamara and therefore would have no legal claim upon 
the estate of the decedent in the event of success, as more 
fully appears in the attached memorandum of points and 
authorities. 


9. The caveat of Marguerite S. McNamara on the ground 
that she has heretofore validly, consciously under seal 
consented to the Will which she now seeks to attack and 
has expressly waived her right to file a caveat to said 
Will as shown by her consent heretofore filed in this 
Administration, as more fully appears from the attached 
memorandum of points and authorities in support of this 
motion. 


Hocan & Hartson 


By Pavt R. ConnoLty 
Attorneys for Caveatees 
810 Colorado Building 
Washington 5, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 
In re: Estate of Ratrpx C. Tosrn 


Motion to Amend Consent to Probate and Letters Testamentary 


Comes now the caveator, Marguerite S. McNamara, 
through her counsel, and respectfully moves for leave to 
amend the Consent to Probate and Letters Testamentary 
executed by her on September 4, 1957, in the following 
particular. 


By deleting the clause reading as follows: 
‘‘and hereby expressly waive the right to file a caveat 
to said Will.”’ 

As reasons for said motion, caveator states as follows: 


1) Counsel for caveator having moved for leave to 
amend during the hearing on April 2, 1958, the foregoing 
motion is accordingly submitted. 


2) By amending the Consent to Probate and Letters 
Testamentary, the caveator does not seek a revocation of 
Consent to Probate and Letters Testamentary and leaves 
undisturbed the admission of the Will to probate. 


Wueserore, the caveator prays that the within motion 
be granted. 


Respectfully submitted, 


Exusworrte T. Smrpson 
Attorney for Caveator 
917 Fifteenth Street, N.W. 
Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 
In re: Estate of Ratrx C. Tosrx, Deceased 


Order 


This cause came on to be heard at this term upon motion 
of the caveator Marguerite S. McNamara to ‘‘amend 
consent to probate and letters testamentary’’, and in con- 
sideration thereof, it is by the Court this day of 
August, 1958, 

‘Oxperep, that the motion be and the same is hereby 
denied. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 
In re:. Estate of Ratpz C. Tosi 


Motion for Rehearing 


Caveator, Marguerite S. McNamara, moves this honor- 
able Court for a rehearing on the motion of the caveatees 
to dismiss the caveats and, as reasons therefor, states as 
follows: 
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1) The caveatee’s motion to dismiss caveats and for 
security for costs were set for hearing in conjunction with 
caveator’s motion to frame issues on April 2, 1958. 


2) During the course of argument, counsel for caveatees 
cited the cases of Hawley v Hawley 72 App. D.C. 357, 114 
Fed. 2d 505 and Emery v Emery 45 App. D.C. 576 in 
support of the proposition that the caveator had failed to 
comply with the statutory provisions with respect to her 
Motion and Request for Withdrawal of Consent to Probate 
and Letters Testamentary. It should be noted that this 
motion had not been officially set for hearing. It is the 
understanding and belief of counsel for the caveator, 
that the Court stated that it desired to study the two 
eases in question to determine their application to the 
present proceeding with regard to the caveator’s motion 
for withdrawal of Consent to Probate. Counsel for the 
caveator then moved for leave to amend so as to comply 
with the Statute in the event the Court found that the 
eaveator had not complied with the applicable provisions 
of the Code of the District of Columbia under the decisions 
of the aforementioned cases. 


3) It is the recollection and belief of counsel that the 
arguments, thus presented, were directed principally to 
the question of the caveator’s motion to withdraw her 
Consent to Probate and Letters Testamentary without a 
corresponding argument relating to the merits of the cave- 
atee’s motion to dismiss caveats. 


4) Under date of May 1, 1958, the Court granted cave- 
atee’s motion to dismiss caveats and denied caveator’s 
motion to withdraw Consent to Probate. 


Wuenrerore, the premises considered, the caveator re- 
spectively requests that the Court grant a further hearing 
to afford the caveator an opportunity to present argu- 
ments directed to the motion to dismiss caveats; and to 
allow caveator to amend in order to comply with the 
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applicable provisions of the Code of the District of Co- 
Inmbia. ) 


Respectfully submitted, 


Exisworrs T. Smumpson 
Elisworth T. Simpson 
Attorney for Caveator 
917 Fifteenth Street, N.W. 


Washington, D. C. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 
In re: Estate of Ratrn C. Tostn, Deceased 


Order 


- This cause came on to be heard at this term upon motion 
of the caveator Marguerite S. McNamara for a rehearing 
as to the ruling of this Court of May 1, 1958, and in con- 
sideration thereof it is by the Court this 26th day of 
June, 1958, 

Oxperep that the motion be and the same is hereby denied. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Holding Probate Court) 
Administration No. 93533 
In re: Estate of Rates C. Tosi 


Notice of Appeal 


Notice is hereby given that Marguerite S. McNamara, 
Caveator, hereby appeals to the United States Court of 
Appeals for the District of Columbia from an Order entered 
in this action on May 26, 1958, dismissing the Caveat of 
said Marguerite S. McNamara. An Order denying Cave- 
ator’s Motion for Rehearing was entered June 26, 1958. 


‘ Exisworrs T. Smorrson 
Attorney for Appellant 
917 Fifteenth Street, N.W. 
Washington, D. C. 
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QUESTION PRESENTED 


May a person who has formally consented to the pro- 
bate of a will and waived any. right to file a caveat thereto 
nevertheless subsequently institute a caveat without mak- 


ing any preliminary showing of justification for the change 
of position? 











INDEX 


Counterstatement of the Case 


Summary of Argument 


1. The consent is a binding judicial admission 
2. Appellant’s waiver is supported by consideration 


3. Appellant is estopped from denying the validity of 
her consent and waiver 


4. Bowen v. Howenstein is distinguishable 
5. Bowen v. Howenstein was incorrectly decided ....- 15 


Conclusion 


TABLE OF CASES 


Bigelow v. Bigelow, 95 Me. 17, 49 Atl. 49 (1901) 
Bowen v. Howenstein, 39 App. D.C. 585 (1913) 
5, 14, 15, 18, 19 
Claggett v. Hawkins, 11 Md. 381 (1857) 17 
Clay v. Chesapeake & Potomac Tel. Co., 87 U. 
D.C. 284, 184 F. 2d 995 (1950) 
Craighead v. Alexander, 38 App. D.C. 229 (1912) ....14, 
Fardon v. Washington Loan & Trust Co., 44 App. D.C. 
69 (1915) 
Fisher v. Boyce, 81 
Langhirt v. Hicks, 15 
Massachusetts Bondi 
U.S. 128 (1956) 
Pascucci v. Alsop, 79 U.S. App. D.C. 354, 147 F. 2d 880, 
cert. denied, 325 U.S. 868 (1945) 
Prall v. Prall, 56 App. D.C. 333, 13 F. 2d 305 (1926) ... 14 
Randall v. Brockhorst, 98 U.S. App. D.C. 77, 232 F. 2d 
334 (1956) 1 
Reichard v. Izer, 95 Md. 451, 52 Atl. 592 (1902) 
12, 13, 14, 17, 20 
Wes Frederick, 68 App. D.C. 158, 94 F. 2d 627 











Index Continued. 


STATUTES AND RULES 


Act of June 8, 1898, 30 Stat. 434 
Act of June 24, 1949, 63 Stat. 268 
Ann. Code of Maryland (1957) 
Article 93, § 375 
Article 93, § 381 ... 
Compiled Statutes of 
1889) Ch. 70, § 27 


D.C. Code (1901 ed.) 
§ 135 


MISCELLANEOUS 


TLR. Rep. No. 741, Slst Cong., Ist Sess. (1949) 

I Mersch, Probate Court Practice in the District of Co- 
lumbia (2d ed., 1952) § 992 3, 15 

Wigmore, Evidence (3d ed., 1940) §§ 1064, 2588, 2590. . 

5 Williston, Contracts (rev. ed. 1937) § 1508 





IN THE 


United States Court of Appeals 


No. 14,676 


MazcueziTe S. McNamara, Appellant 
v. 


Tae Rices Nationa, Bank or Wasutneton, D. C. and 


Lrxcouw T. Muze, Sz., Execurors, Appellees 


Appeal from Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Brigadier General Ralph C. Tobin died a resident of 
the District of Columbia on August 5, 1957. He left a last 
will and testament dated August 26, 1955 in which the 
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appellees, Lincoln T. Miller, Sr. and The Riggs National 
Bank of Washington, D. C., were nominated as executors. 
(S.A. 6)* 


General Tobin, a lifelong bachelor, left surviving him a 
brother, C. Stuart Tobin of Glen Ridge, New Jersey and a 
sister, the appellant, Marguerite S. McNamara of Ken- 
sington, Maryland. (S.A. 9) Generally speaking, the 
will of the decedent, after making specific bequests,’ be- 
stowed one half of the residuary estate upon Lincoln T. 
Miller, Sr. of Chevy Chase, Maryland, a long-time friend 
of the testator of whom the will states: “‘I have always 
looked upon as my son,’’ and the other half, equally 
divided, upon the brother and the appellant, sister of the 
decedent. (S.A. 3-4) 


The will was found on August 14, 1957 when General 
Tobin’s safe deposit box was opened in the presence of 
Mrs. McNamara. (J.A. 2) She was then furnished with 
a copy of the will. (J.A. 2) The document itself was 
led and offered for probate and record. (S.A. 8) 


On August 24, 1957 attorneys for the executors nominated 
in the will sent a letter to Mrs. McNamara and her brother, 
Stuart Tobin, which stated in material part (J-A. 2-3) : 


<“‘Under the requirements of local law, before a 
Will may be admitted to probate, all the heirs at 
law and next of kin of any decedent ( i.e. those 
persons entitled to take the-estate if there were no 
Will) must submit themselves to the jurisdiction 
of the Court, and be permitted to file their objec- 
tions, if any, to probate of the Will. If there are 
no objections, there are various ways this cam be 
accomplished without actually appearing before 
the Court. The simplest and most expeditious of 
these is to file with the Court a consent to the Pro- 
bate of the Will. 


—_——_— 


| © (S.A. +) when used, means Supplemental Appendix. 
' 1S 0me of which went to children of Marguerite S. McNamara. 
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‘‘With the thought that you have no objection to 
the probate of your brother’s will, I have repared 
an original and two copies of a form of consent, 
which are enclosed. If you will sign the origmal 
and one copy of the consent and have a witness sign 
each, and then return them to me, there should be 
no delay in qualifying the Bank and Mr. Miller as 
executors, and thus allowing them to take steps to 
administer your brother’s estate. ...”’ 


The form of consent which was enclosed with the letter 
stated (J.A.1):? 


“IT, Marguerite Stuart McNamara, . . . having 
read and bewmg a acquainted with the contents 
of the Will of {Ralph C. Tobin] ... and having 
read and being familiar with the contents of the 
joint petition . .. for the probate of said Wil and 
for Letters Testamentary, do hereby waive cita- 
tion or notice by publication, and hereby expressly 
waive the right to file a caveat to said Will, either 
before or after it is granted probate, and I hereby 
consent and request as follows: 


‘““That said Will dated August 26, 1955, be ad- 
mitted to probate and record as a Will of real and 
personal property; and 


“‘[That Letters Testamentary be granted to Lin- 
coln T. Miller, Sr. and to The Riggs National Bank 
of Washington, D. C., as the executors nominated 
an said Will.’’ 


On September 4, 1957, Mrs. McNamara signed the fore- 
going document in the presence of her husband, who wit- 


2 The form, employed was taken almost verbatim from 1 Mersch, Probate 
Court Practice in the District of Columbia (2d ed., 1952), § 992. It was, 
therefore, not a special artifice prepared to entrap Mrs. McNamara. 
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nessed it. She then returned it for filing with the probate 
court. (J.A.1,3)° 


‘The will was admitted to probate and record on Septem- 
ber 6, 1957 under the provisions of D.C. Code (1951) 
§'19-304, and Letters Testamentary were issued to appellees 
who set about the task of administering the decedent’s es- 
tate. (J.A.6) 


On February 4, 1958, five months later, Mrs. McNamara 
filed a caveat to the will of General Tobin upon every 
conceivable ground for vitiating a will. Her petition ig- 
nored her previously executed consent and waiver and 
failed to set up any reason why it should not be binding 
upon her. (J.A.3-5) 


Appellees’ answer specifically asserted these omissions 
in bar of the caveat. Appellees then filed a motion to dis- 
miss the caveat. (J-A.12) Mrs. McNamara filed a ‘‘ Motion 
and Request for Withdrawal of Consent to Probate and 
Letters Testamentary.” (J.A. 9) The appellant’s motion, 
unaccompanied by any affidavit of Mrs. McNamara, con- 
tained unsupported assertions that at the time Mrs. Mc- 
Namara signed the consent she ‘‘did not understand the 
import of such document and was not advised by the 
parties seeking her consent that her rights would be preju- 
diced thereby’’ and that she had subsequently ‘‘discovered 
evidence bearing directly upon the question of undue influ- 
ence’’ practiced upon the decedent. (J.A. 10) This al- 
leged evidence was never detailed and there was no ex- 
planation why it was not known earlier. The motion to 
withdraw the consent and appellees’ motion to dismiss were 
argued together. The former was denied and the caveat 
was dismissed. (J-A. 11) Rehearing failed, as did a sub- 
sequent motion by appellant to amend the consent so as to 


' $G. Stuart Tobin executed a similar document on August 28, 1957. He 
has never joined in his sister’s caveat. 
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strike therefrom the waiver of the right to caveat. (J.A. 14, 
16)* Appellant then took the present appeal. (J.A. 17) 


SUMMARY OF ARGUMENT 


Appellant, having filed with the probate court a formal 
acknowledgment that the will of her brother was a valid 
testamentary document and having expressly waived her 
right to caveat that will, is barred from subsequently con- 
testing the will without having been relieved from the con- 
sequences of her former act upon a showing of good cause. 
This is so for the following reasons: 


1. When the appellant consented to the probate of the 
will and waived her right to caveat she entered into a bind- 
ing judicial admission or stipulation. She may be relieved 
of the consequences of this judicial admission only upon a 
showing of good cause, which she did not attempt to make. 


2. Appellant’s waiver of right to caveat her brother’s will 
was supported by legal consideration running from the 
named executors to appellant and consequently she is bound 
by her contract. 


3. Appellant is estopped from changing her position with- 
out any showing of justification. 


4. The authority for her action upon which appellant 
relies, Bowen v. Howenstein, 39 App. D.C. 585 (1913), is 
distinguishable. 


5. In any event, Bowen v. Howenstein, supra, was incor- 
rectly decided because the court interpreted D.C. Code 
(1951) §19-309 as an absolute authorization to caveat, 
whereas in fact it is merely a statute imposing limitations 
of time upon the right to file a post-probate caveat. The 
right to file such a post-probate caveat is derived not from 


4 Actually this latter motion was argued after the notice of appeal was 
filed. The order denying relief was signed over a month later. Appellant 
has not taken any appeal from this order. She has appealed only from the 
orders of May 26, 1958 (J.A. 11) and June 26, 1958. (J.A. 16, 17) 
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§ 19-309 but from Maryland law where those who have con- 
sented to probate have always been barred from contesting 
the will unless preliminarily relieved of their disability 
upon a showing of good cause. 


ARGUMENT 


Tho Execution by Appellant of a Consent to Probate and 
Waiver of Right to Caveat Is an Effective Bar to Her Action 


On September 4, 1957, Mrs. McNamara executed a formal 
document in the presence of her husband which in simple 
clear language stated that she was expressly waiving her 
right to caveat her brother’s will either before or after 
probate. She further stated that she consented to the pro- 
bate of the will and requested that authority be given the 
nominated executors to administer her brother’s estate.° 


By returning the executed consent and waiver she knew 
that the attorneys for the nominated executors would file it 
in court. She was told in the transmittal letter that she was 
a person interested adversely to the will. She was told that 
such persons, if they had objections to the will, could make 
them to the court. As a lay-person of a reasonable state of 
intelligence, she must have known that she was consenting 
to a distribution of her brother’s estate in accordance with 
the terms of his will, a copy of which she had in her posses- 
sion. She must have known that she was acceding to the 
genuineness and validity of this will, and that a court and 
others would take further action in reliance upon the docu- 
ment she had signed. 

5 The meanings of the words ‘éegveat’’ and ‘‘probate’’ are not 80 obscure 


as to relieve the appellant from the burden of constructive knowledge. 
Webster’s New Collegiate Dictionary, G.C. Merriam Co. (1956), a common- 


place desk reference dictionary, defines these words as follows: 
given by an interested party to some 
the party is heard in opposition; as, 
will.’’ 
of an instrument offered as 
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When Mrs. McNamara signed the consent and waiver she 
represented in a formal way that she recognized the docu- 
ment found in her brother’s safe deposit box as a valid and 
legitimate last will and testament, and that she would not 
contest or object to it. Her brief specifically denies that 
fraud was practiced upon her. There is no claim that she 
was misled or that any duress was practiced against her. 
Her only claim is that the nominated executors did not more 
clearly explain the consequences of her act to her. Their 
letter however is simple, clear and direct. It adequately 
explains the request made of her. Moreover, the District 
Court did not have before it one sworn word proving that 
Mrs. McNamara did not understand the nature of her act. 


Mrs. McNamara is a substantial beneficiary under the 
will. There were distinct advantages to her in the execu- 
tion of the consent and waiver. Such a procedure saved 
expenses in the administration of the estate and provided 
her with the prospect of an early distribution of the estate. 


On the other hand, the court and the named executors 
took action which may not have otherwise occurred on the 
strength of her representations as to the validity of the 
will and her waiver of right to caveat. 

All of these circumstances compel the conclusion that the 
appellant should be bound by her solemn act. 


1. The consent is a binding judicial admission 


The consent to probate and the waiver of right to caveat 
signed by the appellant knowing it was to be filed with the 
probate court became, when filed, a judicial admission that 
the will of her brother was a valid, legal testamentary 
document, and that no contest to its validity would be made. 
Such a judicial admission is conclusive against the appel- 
lant in the administration of this estate unless the court 
relieves her of its burden for good cause shown. 
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On this subject, Professor Wigmore® states: 


‘¢ An express waiver, made in court or prepara- 
tory to trial, by the party or his attorney, con- 
ceding for the purposes of the trial the truth of 
some alleged fact, has the effect of a confessory 
pleading, in that the fact is thereafter to be taken 
for granted; so that the one party need offer no 
evidence to prove it, and the other is not allowed 
to disprove it. This is what is commonly termed 
a solemn—i.e. ceremonial or formal—or judicial 
admission, or stipulation. It is, in truth, a sub- 
stitute for evidence, in that it does away with the 
need for evidence. ... 


‘<The vital feature of a judicial admission is uni- 
versally conceded to be its conclusiveness upon the 
party making it, 2.¢. the prohibition of any further 
dispute of the fact by him, and of any use of evi- 
dence to disprove or contradict it. . . Aa 


These principles are applicable to this case. Mrs. Mc- 
Namara was contacted by attorneys for the named execu- 
tors as one who would take by intestacy. She filed with the 
probate court a formal statement conceding the validity of 
the will and renouncing any intention to contest the will. 
The court and named executors acted upon these represen- 
tations. The will was admitted to probate and letters testa- 
mentary were issued and accepted. Her representations 
ander these circumstances differ in no significant respect 
from representations which might have been made during 


the course of any other judicial proceeding. 


Although, as Professor Wigmore points out,® she may be 
relieved from the effects of her solemn admission, she set 
up below no adequate ground upon which to move the court’s 
discretion. 


——— 


6 1X Wigmore, Evidence (3d ed., 1940) $§ 2588, 2590. 
7See also, IV Wigmore, ante, § 1064. 
8IX Wigmore, ante, § 2590. 
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Appellant advanced three reasons in support of her mo- 
tion to withdraw her consent. Each, upon analysis, is 
insufficient. First, she stated that she did not understand 
the import of her act. It is not claimed that she does not 
read and speak English. The language of the consent and 
waiver is clear, simple and direct. Second, she stated her 
rights were not fully explained to her. The letter trans- 
mitting to her the consent and waiver was fully adequate 
for this puropse. Both documents were before the trial 
court, who was not persuaded that either the first or second 
ground was meritorious. Third, she stated that she had 
discovered evidence of undue influence practiced upon the 
testator since her execution of the consent and waiver. She 
made no mention of the other grounds for caveat. 


This third contention implies that she willingly signed the 
consent and waiver because at the time she possessed no 
evidence upon which to base a will contest. She did not 
explain what her new evidence was, or why it was not 
earlier known to her. Moreover, this contention was made 
merely as an averment in her motion, neither signed nor 
sworn to by Mrs. McNamara, and it was made only after the 
caveatees’ answer suggested the need for such an averment. 


In the final analysis, it appeared that this third con- 
tention advanced by Mrs. McNamara was not sufficiently 
supported to persuade a court of the existence of sufficient 
cause to relieve her of the binding effect of her concession. 


2. Appellant’s waiver is supported by consideration 


Appellant argues that the waiver of her right to file a 
caveat must be supported by valuable consideration, and 
then argues that appellees in fact were benefited by her 
conduct, suggesting thereby that appellant was not. 


Assuming, arguendo, that consideration passing from 
appellees to appellant was necessary to give binding effect 
to the waiver, such consideration was present. The thrust 
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of appellant’s argument is that there must have been 
present in the transaction between the parties all the ele- 
ments of a contract. 


Insofar as benefit to appellant is concerned, it may be 
observed in passing that she was a substantial residuary 
beneficiary under the will of General Tobin. It was in her 
interest to bring about an expeditious and inexpensive ad- 
ministration of his estate. The rapid admission of the will 
to probate, the savings attendant upon the simplified probate 
procedures, were material benefits to her. 


However, benefit is not the test. ‘‘It is elementary con- 
tract law that neither money nor benefit moving to the 
promisor is essential to a contract; consideration may con- 
sist as well of detriment to the promisee.”’ Clay v. Chesa- 
peake & Potomac Tel. Co., 87 U.S. App- D.C. 284, 285, 184 
F.2d 995, 996 (1950). Detriment is the doing of any act 
which the promisee is not legally obligated to do.® 


Measured by this test, it is at once apparent that legal 


detriment was incurred by the named executors, thus sup- 
porting a contract. 


Although there is a duty on the part of a named executor 
to file and offer for probate a testamentary instrument, 
there is no obligation on his part to serve in the nominated 
capacity. He may accept or reject the trust, D. C. Code 
(1951) $$ 920-301, 20-308. Having accepted the trust in this 
case, therefore, the executors ‘neurred legal detriment. 
This, as the consent and waiver indicate, was just the detri- 
ment for which Mrs. McNamara pargained, since she asked 
that letters testamentary be issued to the appellees. A 


——— 

9*¢T¢ would be a detriment to the promisee, in 2 legal sense, if he, at 

the request of the promisor and upon the strength of that promise, had 
rformed any act which occasioned him the slightest trouble or inconvenience 

and which he was not obliged to perform.”’ Bigelow v. Bigelow, 95 Me. 17, 

22, 49 Atl 49 (1901). 
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contract thereby came into existence which binds the appel- 
lant to her waiver.”° 


3. Appellant is estopped from denying the validity of 
her consent and waiver 


Appellant in her brief argues that the doctrine of estoppel 
does not apply to bar her caveat because she was not guilty 
of misconduct involving moral turpitude. 


There is no requirement that moral turpitude be shown 
in connection with a reliance upon the doctrine of estoppel. 
The point is best explained in 5 Williston, Contracts (rev. 
ed. 1937) § 1508. 


‘¢This doctrine [estoppel in pais], as now under- 
stood, precludes one who has made positive state- 
ments of fact to another, in reliance upon which 
the latter has acted, from denying their truth in any 
controversy between these two parties. . . . While 
some authorities consider scienter or negligence 
necessary .. ., the better view recognizes that it is 
immaterial whether the misstatement was either 
willful or negligent. ... In all these cases [having 
cited examples] ... a cause of action exists because 
of damaging misrepresentation, certainly without 
regard to any fraudulent intent, and probably with- 
out regard to any other negligence than necessarily 
exists when a person whose position qualifies him 
to have accurate knowledge about a matter makes 
a misstatement in regard to it.”’ 


Appellees on the other hand contend that the appellant 
is barred from changing her position with respect to the 
consent and waiver without first establishing good cause 


10 Whether a caveat is to be filed is of some importance to an executor 
eo nomine. If the will is defeated, his fee will accordingly suffer. Therefore, 
the acceptance of the burdens of an executor may well depend upon whether 
there is to be a contest or not. This consideration is of special applicability 
to the individual executor Lincoln T. Miller, Sr. 
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for doing 50.22 This would be so whether the bar be termed 
an estoppel or an election. 


The circumstances of this case are analogous to those in 
Langhirt v. Hicks, 153 Md. 31, 137 Atl. 482, (1927), and 
Reichard v. Izer, 95 Md. 451, 52 Atl. 592 (1902).” 


In Langhirt v. Hicks, supra, daughter filed a notice of 
intent to caveat her mother’s will which had not yet been 
admitted to probate. Subsequently she filed in the Or- 
phans’ Court a formal paper in which she withdrew her 
notice of intent to caveat and asked that her mother’s will 
be admitted to probate. The daughter and her brother were 
nominated executors under the will. Letters testamentary 
were issued them and early preliminary steps in admin- 
istration were taken. Nothing further was done for over 
a year. The daughter then petitioned the court to release 
her from her duties as executor, and on the very day when 
the order of release and discharge was signed, she filed a 
caveat on all the usual grounds. 


The remaining executor answered raising her former 
action before the Orphans’ Court as a bar to her caveat. 


The Court of Appeals of Maryland sustained this posi- 
tion saying: 


<<'This is not a case of technical estonpel Neither 


were the cases of Fisher v. Boyce, 81 Md. 52, and 
Reichard v. Izer, 95 Md. 451. But here, as in those 
eases, is the underlying principle on which that 
doctrine is based. In both of those cases is quoted 
with approval the following from Bigelow on Ks- 
toppel, 562: ‘A party cannot, either in the course 


11 This should be a preliminary issue to entertaining a caveat. Appellant, 
however, made a completely inadequate showing of good cause in the District 
Court. 
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of litigation or in dealings in pais occupy incon- 
sistent positions; and where one has an election 
between several inconsistent courses of action, he 
will be confined to that which he first adopts. Any 
decisive act of the party done with knowledge of 
his rights and of the facts, determines his election 
and works an estoppel.’ 


‘One who accepts the position of executor... 
and holds that position for fifteen months, should 
not be permitted, on the very day he is relieved of 
the duties of the office, to attack the will, without 
alleging in his petition facts which explain the 
apparent inconsistency; and the proof of these 
facts should be preliminary to the granting of 
issues bearing on the validity of the will.”’ 


To the same effect is Reichard v. Izer, supra. In that 
case two of seven children of a testatrix caveated her will. 
The other tive children filed a petition in the Orphans’ 
Court asserting that the allegations of the caveat were 
untrue and asking that it be dismissed. The five children 
ratified the executor’s first account. Subsequently these 
children themselves filed a caveat against the will. The 
court held these children should not be permitted to contra- 
dict what they had put upon the record of the Orphans’ 
Court without first justifying their right to do so. The 
court said, 95 Md. at page 462: 


‘¢. , . While there may be lacking some of the 
elements of a technical estoppel in this case, there 
can be no question that the position now taken by 
the appellees is utterly inconsistent with that pre- 
viously taken by them, and the adults, at least, 
should not be permitted to occupy such apparently 
contradictory positions unless they give some sat- 
isfactory explanation for so doing. 


‘There is no class of cases where it is of more 
importance to apply such doctrine than in caveats 
to wills. ... It is a great injustice to those desirous 
of or interested in having the will sustained to 
thus postpone the final disposition of the case. 
Some of the children of Mrs. Shipley have con- 
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sistently opposed any attack on the will and if the 
others are to be permitted to thus shift their posi- 
tions from time to time, it must necessarily result 
in great expense and delay in the final settlement 
of their mother’s estate. It was therefore incum- 
bent upon the appellees to satisfy the Orphans’ 
‘Court that they had been imposed on and had ob- 
tained knowledge of facts previously unknown to 
them, and inasmuch as they had filed in that Court 
the petition of February 12th, 1901 they should 
have been required to have made in their caveat a 
‘satisfactory explanation of the seeming incon- 
sistencies, and having failed to do so the Orphans’ 
Court should have refused to direct issues to be 
framed or grant other relief in that petition.”’ 


In this case Mrs. McNamara solemnly represented to the 
probate court that her brother’s will was a valid testa- 
mentary document. She at the time gave his executors to 
understand that she would file no caveat to his will. They 


qualified and set about the administration of the Tobin 


estate. Five months later she adopted an inconsistent posi- 
tion, repudiating her earlier election without making any 
attempt to establish a justification’ for this action. Fol- 
lowing Reichard v. Izer, supra, the District Court correctly 
dismissed her caveat. 


4. Bowen v. Howenstein is distinguishable 


Appellant relies upon Bowen v. Howenstein, 39 App. 
D.C. 585 (1913) as authority for filing a caveat despite 
her execution of a consent to probate and waiver of right to 
caveat. 


In Bowen, a caveator consented to the probate of a will, 
accepted a bequest under the will which she promptly 


13 Reichard v. Izer, supra, at page 464 recognizes that unsworn assertions 
do not establish grounds for relief. 


44 Three other cases, Fardon v. Washington Loan & Trust Co., 44 App. 
D.C. 69 (1915); Craighead v. Alexander, 38 App. D.C. 229 (1912); Prall 
y. Prall, 56 App. D.C. 333, 13 F. 2d 305 (1926) are also cited by appellant 
in support of her position. Only the Bowen case however is apposite. 
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returned, and subsequently filed a caveat. It was held that 
her execution of a consent to probate did not preclude her 
right to caveat. 


Bowen however is distinguishable from this case. The 
document executed by the caveator in that case did not 
contain any express waiver of right to caveat as does the 
paper signed by Mrs. McNamara. As Professor Mersch 
points out,”* the form used and signed by the appellant in 
this case, following, as it did, his recommended form, was 
designed and drafted purposely to avoid the ruling in 
Bowen. There was specifically included in the language of 
the document the words, ‘‘and we do hereby expressly waive 
our right to file a caveat to said Will, either before or after 
it is granted probate.’’ 


Thus the document signed by Mrs. McNamara was far 
more sweeping than that involved in the Bowen case, and 
if, as Bowen indeed holds, one interested adversely to a 
will has a statutory right after probate to caveat, which 
cannot be defeated by consenting to probate, such reason- 
ing is inapplicable when this very statutory right is ex- 
pressly waived. 


5. Bowen v. Howenstein was incorrectly decided 


This Court, speaking through Mr. Justice Robb, said in 
Bowen v. Howenstein, 39 App. D.C. 585 (1913) that the 
consent to probate filed in that case was nothing more than 
a voluntary appearance in the probate proceedings which 
could not defeat the absolute right to caveat after probate 
given ‘‘any person in interest’? by Section 1377* of the 
1901 Code. 


————? 


151 Mersch, Probate Court Practice in the District of Columbia (2d ed., 
1952) § 992. 


16 Now D. C. Code (1951) § 19-309 which states: 


‘<If, upon the hearing of the application to admit a will to probate, 
the court shall decree that the same be admitted to probate, any person 
in interest may file a caveat to said will and pray that the probate thereof 
may be revoked at any time within one year after such decree.’’ 
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The opinion of Judge Robb interprets the words ‘‘any 
person in interest”? literally, intended to embrace within its 
comprehension even those who have filed a consent to/pro- 
bate, under Section 135.” Such an interpretation, /aow- 
ever, leads to an incongruous result }* whereby one\ sol- 
emnly represents to the court that a filed will is a valid 
testamentary document, and, conceivably, @ moment later 
takes oath to @ caveat denying its validity. \ 


Tt seems to appellees that the better considered view 1s 
that the words ‘‘any person in interest’? must necessarily 
exclude from their comprehension that class of persons who 
py their solemn acts have already consented to the validity 
of the will2® The quoted words should be interpreted to 
mean those against whom citation or publication has run, 
as prescribed sn § 19-301, and those who may establish a 
right under a prior will. Werner v. Frederick, 68 App. 
D.C. 158, 94 F.2d 627 (1937). This, it seems to appellees, 
is supportable upon reason and the history of the statute 
itself. 


pr had existed from early 
Maryland | which have brought 
the statute to its pres 


———— 
17 Now D. C. Code (1951) § 19-304 which states: 


<<T¢ all parties interested adversely to the will shall waive the notice 
aforesaid [specified in § 19-301] and consent that the will be admitted 
and record, it be so admitted to probate and record 


9? 
oe 


18 As to the danger of @ too literal reading of a statate, see Mr. Justice 
urter in Massachusetts Bonding § Ins. Co. v. United States, 352 U.S. 
128, 138 (1956). 


19 Such persons could, of course, for good cause shown, be relieved of 
their consent by the court, as appellees have heretofore conceded. 


iy 
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did not create a new right by these amendments but merely 
placed limitations of time upon its exercise. 


II Kilty, Laws of Maryland, 1798, ch. CI, subch. 2, § 13, 
provided specifically that if probate is taken without con- 
test a caveat could be filed thereafter. No time limitation 


was placed upon the exercise of that right. Claggett v. 
Hawkins, 11 Md. 381 (1857).?° 


But in Maryland, it has consistently been held that one 
who has consented to the probate of the will is barred from 
filing a post-probate caveat unless first relieved of his dis- 
ability by a court for good cause shown. Fisher v. Boyce, 
81 Md. 46, 31 Atl. 707 (1895) ; Reichard v. Izer, 95 Md. 451, 
52 Atl. 592 (1902) and Langhirt v. Hicks, 153 Md. 31, 137 
Atl. 482 (1927). 


In the Compiled Statutes of the District of Columbia 
(1887-1889) we find almost verbatim the language of the 
Maryland Act of 1798, supra, ch. 70, § 27. Like Maryland 
no limitation of time was placed upon the right to caveat 
after probate. 


The first forms of the present statutes are found in the 
Act of June 8, 1898, 30 Stat. 434, 435. 


Section 5 of that act provided that ‘‘any person actually 
served with process or personally appearing in such [pro- 
bate] proceedings’’ could file a caveat within one year 
after the will was admitted to probate and that those not 
personally served could do so within two years. 


This then clearly indicates that § 19-309 was intended 
solely to place limitations of time upon the right to file a 
post-probate caveat. There was no intention to create a 
new right. Such a statute was unnecessary. The right to 


20 The same basic provision is still found in the Maryland law. Ann. Code 
of Maryland (1957) Art. 93, § 381. However, in 1894 Maryland first passed 
an act of limitations upon the right to caveat after probate. See Md. Code 
(1957), Art. 93, § 375. The original period within which to caveat was 
three years. It has since been lowered by degrees until now it is six months. 
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file a post-probate caveat had existed from antiquity. The 
two classes of persons referred to further indicate no in- 
tention to authorize a caveat by one who had consented 
to probate. 


In the 1901 Code there appeared the Sec. 137 which was 
interpreted by Judge Robb. It provided ‘‘any person in 
interest”’ may file a caveat of a will as to personalty within 
three months after probate. As to real property, there 
was a limitation of one year as to ‘‘any person interested 
actually served with process or personally appearing in 
such proceedings”’ and two years as to ‘any person inter- 
ested who at said time was returned ‘not to be found’ and 
was proceded against by publication.”’ 

Notice that the words ‘‘any person in interest’’ first ap- 
pear in this section. It is clear, however, that the words 
are generic, meaning to embrace those personally served 
and those published against. They do not mean those who 
have consented to probate. 


In 1949, Section 137 was amended to its present form. 
Act of June 24, 1949, 63 Stat. 268. The purpose of the 
amendment was to provide a uniform period within which 
to file a post-probate caveat. See H.R. Rep. No. 741, 81st 
Cong., 1st Sess. (1949). Since there no longer was any 
reason to distinguish between those personally served and 
those published against, the language simply became ‘‘any 
person in interest.’’ The report on the bill, supra, clearly 
shows the Congress was dealing solely with limitations. 


Indeed this Court in Craighead v. Alexander, 38 App. 
D.C. 229 (1912) had clearly stated a year before Bowen that 
the purpose of section 137 (§ 19-309) was to prescribe a 
period of limitations within which to file a post-probate 
caveat. 


There has never been any Congressional intent in the 
various drafts of this statute to enlarge the class of persons 
who could file such a caveat. The class of persons autho- 
rized has remained the same since the earliest days. The 
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Maryland cases, supra, prove that it was not possible to 
caveat if the putative caveator had consented to the validity 
of the will. 


The argument of Judge Robb in Bowen from the juxta- 
position of the statutory provisions in the 1901 Code and 
imputing to Congress a knowledge of an esoteric principle 
of law assumes too much. He was clearly wrong in as- 
suming that Sec. 137 was a broad, absolute authorization 
to file a post-probate caveat. Sec. 137 was and is a statute 
of limitations. Since the right had existed in organic Mary- 
land law, its exercise should be conditioned as the Maryland 
precedents indicate. 


Reason, as well, dictates that Bowen be overruled. To 
permit one who concedes the validity of a will in a formal 
document filed with the Court, to, at the next instant, con- 
test the will without any showing which would justify the 
change of position makes a mockery of judicial proceed- 
ings. Useless litigation is an inevitable result. 


If such a person is permitted to caveat, his former ad- 
mission as to the validity of the will could certainly be 
shown against him, and if the explanation for the change 
in position were not satisfactorily explained one would ex- 
pect the result to go against him. In the meanwhile the 
estate has had to defend a will contest unnecessarily, an 
expensive undertaking, and the distribution of the estate 
is unnecessarily delayed, oftentimes a hardship to the 
beneficiaries. 


Good practice, it would seem, dictates that the change 
in position be first explained in a separate proceeding to 
the satisfaction of the court. If justification is shown, the 
court could relieve the putative caveator from the bar of 
his consent and waiver. The District Court possesses ample 
probate and equity jurisdiction for this procedure. See 
D. C. Code (1951) §$ 11-504; Rule 60, F.R.C.P., Randall v. 
Brockhorst, 98 U.S. App. D.C. 77, 232 F.2d 334 (1956). 
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Such a result would be in keeping with the traditional 
Maryland practice. Reichard v. Izer, 95 Md. at pp. 463-469. 


In the instant case, however, there was no effort made 
by the appellant to justify her change of position except 
the unsupported general statement that she had come into 
possession of after-discovered evidence. No affidavit was 
filed. No detailed showing of what this evidence consisted 
was made. Accordingly, the trial court justifiably denied 
appellant’s application to withdraw her consent and waiver 
and correctly dismissed her caveat.” 


CONCLUSION 


- Reason and a sense of judicial propriety and order- 
liness compel the conclusion that appellant is barred from 
caveating her brother’s will having, prior to the attempt, 
formally and solemnly acknowledged its validity and ex- 
pressly waived her right to caveat. 

The reasons advanced by the appellant for her change 


of position were neither convincing, nor supported. The 
trial court was accordingly justified in its refusal to relieve 
her from the consequences of her consent and waiver. 


Pau R. CoNNOLLEY 
Cuartes C. ABELES 
810 Colorado Building 
Washington 5, D. C. 


CuristopHER T. BoLAND 
Tomas F. BrosNan 
821 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellees 


21 Appellant made no further effort toward showing good cause in her 
motion for rehearing. Nor does she state in her brief that she made this 
 yequisite showing below. Her position is that she is entitled to caveat 
regardless of her consent and waiver. 
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SUPPLEMENTAL APPENDIX 
Last Will and Testment 


I, RALPH C. TOBIN, of the City of Washington, Dis- 
trict of Columbia, being unmarried, do hereby make, pub- 
lish and declare this to be my last Will and Testament, and 
I hereby revoke any and all other Wills and Codicils 
heretofore made by me. 


Fmsr. I direct my executors to pay out of my estate 
all of my just debts, including the expenses of my last 
illness and my funeral expenses without regard to any 
statutory limitation. 


Seconp. I give the sum of Twenty-Five THovsanp Dot- 
Lars ($25,000.00) to THE RIGGS NATIONAL BANK OF 
WASHINGTON, D. C. in TRUST to pay the net income 
quarterly to LINCOLN T. MILLER, JR., son of my friend 
Lincoln T. Miller, Sr., now residing at 4304 Rosemary 
Street, Chevy Chase, Maryland, until he shall arrive at the 
age of TWENTY-FIVE (25) years, at which time the bal- 


ance of principal and any accumulated income is to be paid 
to the said LINCOLN T. MILLER, JR., in discharge of 
all Trust and the Trust, at that time, to be terminated. My 
said Trustee is hereby directed to use so much of said 
principal as may be necessary for the education of said 
LINCOLN T. MILLER, JR. and for any other purpose 
deemed by the Trustee, in its sole discretion, necessary to 
his personal welfare and care, and in particular for any 
unforeseen and expensive medical attention without refer- 
ence to any outside source of income. 


If said LINCOLN T. MILLER, JR. should die before 
arriving at the age of TWENTY-FIVE (25) years, the 
residue of said Trust, together with all accumulated income, 
shall be paid to his father, LINCOLN T. MILLER, SR., or, 
if the said LINCOLN T. MILLER, SR. be not then living, 
in that event to his wife, JOSEPHINE GIBSON MILLER; 
or, if the said JOSEPHINE GIBSON MILLER be not then 
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living, in that event to the lineal desendants per stirpes of 
the said LINCOLN T. MILLER, SR. 


Tum. I give the sum of TEN THOUSAND DOLLARS 
($10,00.00) to THE RIGGS NATIONAL BANK OF 
WASHINGTON, D. C. in TRUST to pay the net income 
quarterly to ANN ELIZABETH GIBSON MILLER, daugh- 
ter of my friend Lincoln T. Miller, Sr., now residing at 
4304 Rosemary Street, Chevy Chase, Maryland, until she 
shall arrive at the age of TWENTY-FIVE (25) years, at 
which time the balance of principal and any accumulated 
sneome is to be paid to the said ANN ELIZABETH GIB- 
SON MILLER in discharge of all Trust and the Trust, at 
that time, to be terminated. My said Trustee is hereby 
directed to use so much of said principal as may be neces- 
sary for the education of said ANN ELIZABETH GIBSON 
MILLER and for any other purpose deemed by the Trus- 
tee, in its sole discretion, necessary to her personal welfare 
and care, and in particular for any unforeseen and expen- 
sive medical attention without reference to any outside 
source of income. 


Tf said ANN ELIZABETH GIBSON MILLER should 
die before arriving at the age of TWENTY-FIVE (25) 
years, the residue of said Trust, together with all accumu- 
lated income, shall be paid to her father, LINCOLN T. MIL- 
LER, SR.; or, if the said LINCOLN T. MILLER, SR. be 
not living, in that event to his wife, JOSEPHINE GIBSON 
MILLER; or, if the said J OSEPHINE GIBSON MILLER 
be not then living, in that event to the lineal descendants 
per stirpes of the said LINCOLN T. MILLER, SR. 


Fourrs. I give and bequeath to my Godson PAUL 
GADEBUSCH II, the son of Paul H. Gadebusch, Sr. now 
residing at 30 Bellvue Avenue, Summit, New Jersey, the 
sum of ONE THOUSAND DOLLARS ($1,000.00). If the 
beneficiary named in this item of my Will shall not be living 
at the time of my death, then the above bequest shall lapse 
and go as a part of the residue of my estate. 
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Firtx. I give and bequeath to PAUL H. GADEBUSCH, 
SR. now residing at 30 Bellvue Avenue, Summit, New Jer- 
sey, the sum of ONE THOUSAND DOLLARS ($1,000.00). 
If the beneficiary named in this item of my Will shall not be 
living at the time of my death, then the above bequest shall 
lapse and go as a part of the residue of my estate. 


Srxto. I give and bequeath to my Goddaughter and 
niece, MARGUERITE STUART MANCHESTER, now 
residing at 7825 Old Chester Road, Bethesda, Maryland, 
the sum of ONE THOUSAND DOLLARS ($1,000.00). If 
the beneficiary named in this item of my Will shall not be 
living at the time of my death, then the above bequest shall 
lapse and go as a part of the residue of my estate. 


Seventy. I give and bequeath to LINCOLN T. MILLER, 
SR. now residing at 4304 Rosemary Street, Chevy Chase, 
Maryland, whom I have always looked upon as my son, all 
articles of personal, domestic or household use or ornament, 
including my furniture, books, pictures, collections and all 


other tangible, non-income producing personal property of 
which I may be possessed at the time of my death. If the 
person named as beneficiary of this item of my Will shall 
not be living at the time of my death, then the above bequest 
shall lapse and go as a part of the residue of my estate. 


WicutxH. All the rest, residue and remainder of my estate, 
both real and personal, of whatsoever kind or nature, and 
whether acquired before or after the execution of this Will, 
I hereby give, devise and bequeath as follows: 


An undivided one-half to the aforementioned LINCOLN 
T. MILLER, SR.; or, if the said LINCOLN T. MILLER, 
SR. does not survive me, in that event, to THE RIGGS 
NATIONAL BANK OF WASHINGTON, D. C., in TRUST 
to pay the net income quarterly to JOSEPHINE GIBSON 
MILLER, the wife of said LINCOLN T. MILLER, SR. 
during her lifetime and upon her death said Trustee shall 
distribute the principal and accumulated income in dis- 
charge of the Trust created herein to the lineal descendants, 
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per stirpes, of the said LINCOLN T. MILLER, SR.; or if 
neither the said LINCOLN T. MILLER, SR. nor the said 
JOSEPHINE GIBSON MILLER survive me, in that event, 
to the lineal descendants per stirpes of the said LINCOLN 
T. MILLER, SR. 


‘An undivided one-quarter to my brother, C. STUART 
TOBIN now residing in Glen Ridge, New Jersey; or if the 
said C. STUART TOBIN does not survive me, in that event 
to his wife, LILLIAN UPPINGTON TOBIN; or, if neither 
the said C. STUART TOBIN nor the said LILLIAN UP- 
PINGTON TOBIN survive me, in that event, to the lineal 
descendants per stirpes of the said C. STUART TOBIN. 


An undivided one-quarter to THE RIGGS NATIONAL 
BANK OF WASHINGTON, D. C. in TRUST, to pay the 
net income quarterly, to my sister MARGUERITE 
STUART McNAMARA, now residing at 9604 Glencrest 
Lane, Kensington, Maryland during her lifetime and upon 
her death to pay the net income quarterly to her husband, 


WILLIAM J. McNAMARA during his lifetime and upon 
his death said Trustee shall distribute the principal and 
accumulated income, in discharge of the Trust created here- 
in to the lineal descendants per stirpes of my sister, MAR- 
GUERITE STUART McNAMARA. 


Nirre. The Trustee of the trust estates created by this 
Will shall have full discretionary powers of management, 
of sale and resale, and exchange, in fee simple or otherwise, 
of investment and reinvestment including but not limited 
to its common trust fund, of mortgage, lease and pledge, 
and of making a lease or leases for any term, even though 
such term may extend beyond the duration of such trust. 
In the making and retention of investments and reinvest- 
ments, the Trustee shall not be confined to the character of 
snvestments ordinarily known as ‘“‘trustee investments, ”’ 
or the securities mentioned in any statute or rule of court 
governing trustees in the investment of trust funds; and 
the Trustee shall have full power to make and retain invest- 
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ments in corporate stocks, debenture bonds, and other obli- 
gations, whether or not secured, and they are hereby per- 
mitted to retain and continue to hold in their discretion as 
a part of the trust estate any property or investment owned 
by me at the time of my death without liability for depre- 
ciation or loss occasioned by so doing; and the trustees are 
further authorized to take any action which in their judg- 
ment shall be necessary or desirable for the proper and 
advantageous management and investment of the trust 
estate. No purchaser, mortgagee, pledgee, or any other 
person dealing with the Trustee shall be under any obliga- 
tion to see to the application of the purchase money or 
other consideration of any transaction. 


Upon termination of the trusts created by this Will, it is 
my desire that the Trustee, to the extent feasible, distri- 
bute the corpus of such trusts in kind; and, in this connec- 
tion, I authorize said Trustee to appraise and fix the value 
of the property, real or personal, contained in such trusts 
for the purpose of distribution of such trusts, and the value 
so fixed shall be final and binding on all parties in interest. 
However, if such distribution is not feasible, said Trustee, 
in its sole discretion, shall have the power to convert any 
of such corpus into cash for final distribution. 


The provisions of this item shall apply separately to any 
trust created by and pursuant to this Will. 


TentH. The securities or investments held or made in 
accordance with the terms of the trusts herein created may 
be held in the name of a nominee without disclosing the 
ownership thereof. 


Exevento. My Executors are authorized and directed to 
pay out of my estate all inheritance, legacy or estate taxes 
on my estate or on the devolution of any portion thereof or 
levied by reason of my death, including those levied on 
proceeds of policies of insurance on my life, whether or not 
the property, transfer, or proceeds with respect to which 
said taxes are levied is a part of my estate at my death, and 
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my Executors shall not require any transferee to reimburse 
my estate for said taxes so paid nor deduct the same from 
the share of any beneficiary hereunder. 


“weurre. I hereby direct my Executors to retain Chris- 
topher T. Boland, Esquire, presently of the law firm of 
Gallagher, Connor and Boland, 821 14th Street, N.W., Wash- 
ington, D. C. for all legal matters which may arise in con- 
nection with my estate. 


-‘TurmreentH. I hereby appoint the aforementioned LIN- 
COLN T. MILLER, SR. and THE RIGGS NATIONAL 
BANK OF WASHINGTON, D. C. to be the Executors of 
this my LAST WILL AND TESTAMENT giving to my 
said Executors during the period of the administration of 
my estate, all of the powers and authority which THE 
RIGGS NATIONAL BANK OF WASHINGTON, D. C. 
is to have as Trustee as described in the NINTH item of 
this Will. 
| Upon final distribution of the property of which my 
estate consists, it is my desire that the Executors, to the 
extent feasible, distribute the property in kind and, in this 
connection, I authorize said Executors to appraise and fix 
the value of any property, real or personal, owned by me 
at the time of my death, for the purpose of setting the 
same off as a part of the share of my estate in satisfaction, 
in whole or in part, of any gift, in trust or otherwise, given 
by this my Will, and the value so fixed shall be final and 
‘binding on all parties in interest. However, if such distri- 
‘pution is not feasible, said Executors, in their sole discre- 
tion, shall have the power to convert any property into cash 
for final distribution. 


In case said The Riggs National Bank of Washington, 
D. C. shall at any time hereafter become consolidated or 
shall merge with any other corporation, or in case it shall 
‘reorganize or reincorporate, and the corporation so formed 
shall acquire the assets and succeed to the business of said 
‘The Riggs National Bank of Washington, D. C., then the 
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corporation so formed by such consolidation or merger, or 
the corporation that shall succeed to the business of said 
The Riggs National Bank of Washington, D. C. shall be- 
come the Executor and a Trustee hereunder. And I direct 
that my Executors shall not be required to give bond either 
as Executors or as Trustees in any jurisdiction in which 
they shall be called upon to act. 


In Witness WHEREOF, I have hereunto set my hand and 
seal to this my last will and testament this 26th day of 
August, 1955. 

/s/ Raurx C. Tosrn 


Signed, sealed, published and declared by the above 
named testator, RALPH C. TOBIN, as and for his last will 
and testament, in the presence of us, who, at his request, 
in his presence, and in the presence of one another, have 
hereunto subscribed our names as attesting witnesses on 
the day and year last hereinabove written. 


/s/ Christopher T. Boland 


Address : 2480 16th St., N.W., Washington, D. C. 


/s/ Thomas F. Ryan, Jr. 
Address : 821 15th St., N.W., Washington, D. C. 


/s/ "Edna H. Carter 
Address : 2417 Huidekoper P]., N.W., Washington, D. C. 


/s/ Christopher T. Boland 
Address: as above 


/s/ Thomas F. Ryan, Jr. 
Address: as above 











Filed: Ang. 28, 1957 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Holding Probate Court 
Administration No. 93533 
In re Estate of Rate C. Tosrn, Deceased. 


Addresses of Petitioners: 
Lincoln T. Miller, Sr. 
4304 Rosemary Street 
Chevy Chase, Maryland 


and 


The Riggs National Bank of Washington, D. C. 
1508 H Street 
Washington 13, D. C. 


Petition for Probate and Letters Testamentary 


The petition of Lincoln T. Miller, Sr., and The Riggs 
National Bank of Washington, D. C., respectfully repre- 
sents: 


1. That Lincoln T. Miller, Sr., is a citizen of the United 
States, of adult age, and not under any legal disability, 
presently residing at 4304 Rosemary Street, Chevy Chase, 
Maryland, and, that The Riggs National Bank of Washing- 


ton, District of Columbia, is a national banking association 
organized and existing under the laws of the United States 


with its principal office and place of business in the City of 


‘Washington, District of Columbia, and it is authorized by 
the Federal Reserve Act to act as an executor of the estate 


of persons deceased, its post office address being 1508 H 
Street, N.W., Washington 13, D. C., and that both Lincoln 
T. Miller, Sr., and The Riggs National Bank of Washington, 


-D. C., make this application as the executors nominated in 
the Will of the above-named decedent. 
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2. That Ralph C. Tobin, late an adult citizen of the 
United States, domiciled in the District of Columbia, died 
on the 5th day of August, 1957, leaving a paper in the 
nature of a Last Will and Testament dated August 26, 1955, 
executed in original and duplicate, in which these petitioners 
are named as executors, both the original and the duplicate 
being now on file in the office of the Register of Wills for 
the District of Columbia, and said Will revokes any and 
all former Wills and codicils executed by said decedent. 


3. That testator, who had never married and was not 
survived by a parent, was survived by the following per- 
sons who are his only heirs at law and next of kin, namely: 
his brother, C. Stuart Tobin, who resides at 6 High Street, 
Glen Ridge, New Jersey, and his sister, Mrs. Marguerite 
Stuart McNamara, who resides at 9604 Glencrest Lane, 
Kensington, Maryland. The foregoing survivors are adults 
and sui juris. 

4. That, at the time of his death, said testator was seized 
of no real property to the best of petitioners’ knowledge 
and belief. 


5. That, said testator was possessed at the time of his 
death of personal property of a total estimated value of 
$360,000.00, consisting of approximately $21,865.82 in 
money, deposited with the Central Hanover Bank and Trust 
Company, 786 5th Avenue, New York 22, New York; secu- 
rities having an approximate market value of $308,243.00, 
and furniture, personal effects and jewelry valued at ap- 
proximately $30,000.00. 


6. That the unsecured debts of the decedent consist prin- 
cipally of his current expenses at the time of his death, 
probably not exceeding $1,000.00 and the expenses of his 
last illness and funeral, estimated as not exceeding 
$1,000.00 and that the testator left no secured debts. 


7. That the testator in nominating your petitioners as 
executors has directed that they shall not be required to 
give any bond, surety or other security. 
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Wuererore, the petitioners pray: 


1. That notice by citation or by publication, or by both, 
as may be necessary, issue directed to the above named heirs 
at law and next of kin in the event that they do not waive 
citation and consent to probate of said Will: 


2. That the paper writing dated the 26th of August, 1955, 
executed in duplicate be admitted to probate and record as 
a Will of real and personal property and as the Last Will 
and Testament of the said Ralph C. Tobin, deceased; and 


3. That letters testamentary issue to these petitioners as 
the executors named in the Will, upon the giving of a bond 
or undertaking by the said Lincoln T. Miller, Sr., in such 
amount as the court may determine, conditioned for the 
faithful performance of his trust, and for such other and 
further relief as the nature of the case may require and to 
this Honorable Court shall seem proper. 


Respectfully submitted, 


/s/ Lxxcoun T. Minter, Sr. 
Lincoln T. Miller, Sr. 


Tar Riccs NationaL Bank OF 
Wasuineton, D. C. 


By /s/ E.B.SHaw 
Vice President 


Attorney for Petitioners: 


s/ CuristopHer T. BoLaNnp 
Christopher T. Boland, Esq. 
Gallagher, Connor and Boland 
Bowen Building 
Washington 5, D. C. 


District or CoLUMBIA, 8S: 


J, Laxcoun T. Minter, Sr., being first duly sworn, on oath 
' depose and say that I have read the foregoing and annexed 
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petition by me subscribed; that I know the contents thereof ; 
that those matters and facts therein stated upon personal 
knowledge are true, and those stated upon information and 
belief, I believe to be true. 


/s/ Lrncotn T. Mize, Sr. 
Lincoln T. Miller, Sr. 


Subscribed and sworn to before me this 24th day of 
August, 1957. 


/s/ Therese M. Tangora 
Notary Public, D.C. 


My commission expires: January 2, 1961. 


District oF COLUMBIA, ss: 


I, E. B. Suaw, being first duly sworn, on oath depose and 
say that I am Vice President of The Riggs National Bank 
of Washington, D. C.; that I have read the foregoing and 
annexed petition by me subscribed as such Vice President; 
that I know the contents thereof; that those matters and 
facts therein stated upon personal knowledge are true, and 
those stated upon information and belief, I believe to be 
true. 


/3s/ E.B.SHaw 


Subscribed and sworn to before me this 26th day of Au- 
gust, 1957. 


/s/ Marie McDonald 
Notary Public, D.C. 


My commission expires: June 15, 1960. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTEBICT OF COLUMBIA 


Administration No. 93533 
In re Estate of RatPx C. Tosrx, Deceased 


Order for Probate and Issuance of Letters Testamentary 


Upon consideration of the petition of Lincoln T. Miller, 
Sr., and the Riggs National Bank of Washington, D. C., the 
executors named in the Last Will and Testament of the late, 
Ralph C. Tobin, filed herein on the 98th day of August, 
1957, and it appearing to the satisfaction of the Court that 
the Last Will and Testament of Ralph C. Tobin, deceased, 
dated the 26th day of August, 1955, executed in duplicate, 
has been duly proven and decedent’s heirs at law and next 
of kin have filed their consent herein, and no objections to 
the probate of said Will having been filed, it is by the Court 
this 6th day of September, 1957, 


and Decreep that the said Will dated 

be and the same is 

s a Will of both 

Last Will and 

obin, and that letters 

testamentary do Miller, Sr., and the 
Biggs National Bank of Washington, D. C., the executors 
named therein, upon the said Lincoln T. Miller, Sr., giving 

a bond or undertaking in the penalty of Twenty-Thousand 

Dollars ($20,000.00), conditioned for the faithful perform- 
ance of the trust in them reposed, provided, however, that 
said Lincoln T. Miller, Sr., file a Power of Attorney in com- 

pliance with Section 20-118 of the District of Columbia Code. 


/s/ ALEXANDER HoLtzoFF 
Judge 
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QUESTIONS PRESENTED 


. In seeking relief from the duties imposed by Section 
19-301 of the District of Columbia Code, may the pro- 
cedural privileges provided for under Section 19-304 
thereof be employed for the purpose of extinguishing 
rights contained in Section 19-309 of that Code? 


. In the absence of valuable consideration, is a waiver 
of a right to file a caveat, incorporated in a Waiver 
under Section 19-304 of the District of Columbia Code, 
binding upon the party executing such Waiver? 


. Is not the waiving of a substantive right, created by 
statute, unenforceable unless founded upon valuable 
consideration? 


. Is it not the duty of those charged with the administra- 
tion of an Estate to act openly and candidly with all 
parties having an interest in such Estate? 


(a) Does not such a duty involve the disclosing of 
all facts and circumstances particularly as to 
legal matters with lay persons? 











Questions Presented. 
Preliminary Statement 
Reply to Argument 


1. Reply to Argument: ‘‘The Consent is a Binding 
Judicial Admission.”’ 2,3 


. Reply to Argument: ‘‘Appellant’s Waiver is 
Supported by Consideration.”’ 


. Reply to Argument: ‘‘Appellant is Estopped 
from Denying the Validity of her Consent and 
Waiver.’’ 


. Reply to Argument: ‘‘Bowen v. Howenstein is 
Distinguishable.’’ 


. Reply to Argument: ‘‘Bowen v. Howenstein was 
Incorrectly Decided.’’ 


Conclusion 
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IN THE 


United States Court of Appeals 


For Tue Disrricr or CotumBia Circurr 


No. 14,676 


Mancuznire 8, McNamara, Appellant 


Vv. 


Rices Nationa Bank or Wasuineton, D. CO. and Liuxcotn 
T. Mruer, Sr., Executors, Appellees 


Appeal From Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


PRELIMINARY STATEMENT 


Appellees filed their brief in this proceeding under date 
of December 1, 1958. This brief, in behalf of appellant, 
is in reply thereto. 


REPLY TO ARGUMENT 


Appellees assigned five separate reasons in support of 
their contention that appellant is barred from contesting 
the Will of her brother following her execution of the 
Consent to Probate and Letters Testamentary. Each of 
these reasons will be considered in the order in which 
they have been presented in appellees’ brief. Considerable 











2 


siress has been placed upon the fact that appellant exe- 
cuted the Consent to Probate, containing a waiver of right 
to caveat, and that this constitutes an effective bar to her 
action. In this regard, reference need only be made to 
Section 19-309 of the District of Columbia Code; the pro- 
visions contained therein are clear and unambiguous.’ 


| Having been named in the Will, appellant unquestionably 
qualifies as a person in interest and, therefore, was within 
her rights when she filed her caveat. The District of 
Columbia Code contains no exceptions and, unless ex- 
pressly excluded, appellant’s rights remain absolute during 
the statutory period of one year; it is apparent, therefore, 
that the extinguishment of those rights can be accomplished 
only by the expiration of such statutory period. 


1. Reply to Argument: “The Consent Is a Binding 
Judicial Admission.” 

Appellees have, in @ somewhat preémptory manner, con- 
eluded that a Consent to Probate, wherein a waiver of 
right to caveat was incorporated, is identical to that of a 
judicial admission; they fail, however, to present any 
authority to sustain the definition thus imputed to the 
Consent to Probate. Appellant has no quarrel with Pro- 
fessor Wigmore’s scholarly treatment of the law of evi- 
dence relative to judicial admissions. The discussions were 
concerned with admissions as evidence in a trial on the 
‘merits; in fact, Professor Wigmore? elaborated upon extra- 
judicial admissions and sharply contrasted them from the 
‘former. Needless to say, unless, and until, the instrument 
executed by the appellant is either legislatively or judicially 


1I¢ upon the hearing of the application to admit a will to probate, the 
court shall decree that the same be admitted to probate, any person im 
interest may file a caveat to said will and pray that the probate thereof may 
‘be revoked at any time within one ycar after such a decree. (Mar. 3, 1901, 
31 Stat. 1212, ch. 854, § 137; Jane 24, 1949, 63 Stat. 268, ech. 243) Italics 
supplied. 

2IX Wigmore, Evidence (34 ed. 1940) §§ 2588, 2590. 
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defined as a judicial admission, a further review of this 
aspect of the law of evidence would be of only academic 
interest. 


2. Reply to the Argument: “Appellant’s Waiver Is Supported 
by Consideration.” 

The argument advanced by appellees under this reason 
is somewhat abstruse; this is so for the reason that they 
assume, only for purpose of argument, that consideration 
was necessary to give binding effect to the waiver. They 
then proceed to establish that consideration is present by 
virtue of the following two things: 


first. It is claimed that a rapid admission of the will 
to probate and the savings attendant upon the simpli- 
fied procedures were material benefits to appellant. 
Presumably, in appellee’s view, the simplified pro- 
cedures provided for in the District of Columbia Code, 
and adopted by the appellees, were designed to benefit 
appellant. In presenting such an argument, are the 
appellees also heard to say that the waiver provision 
in the Consent to Probate was designed for a similar 
purpose? 


second. Here, appellees rely upon the theory that 
detriment to the promisee is sufficient consideration 
and concede, so it seems, that benefit is not the test. 
Apparently, greater weight is attached to this aspect 
of appellees’ argument than that placed upon ‘‘bene- 
fit.’? The case of Clay v. Chesapeake & Potomac Tel. 
Co., 87 U.S. App. D.C. 284, 184 F. 2d 995 (1950) was 
cited in support of this proposition. 


In the case of Clay v. Chesapeake & Potomac Tel. Co., 
supra, a customer of the telephone company promised to 
pay for reference service and also for ordinary services 
to be provided by the telephone company. In denying 
liability, the company contended that there was no contract 
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because it, the promisor, received no valuable considera- 
tion; in disposing of such argument, the Court of Appeals 
said, ‘‘It is elementary contract law that neither money 
nor benefit moving to the promisor is essential to a con- 
tract; consideration may consist as well of detriment to 
the promisee—customer. The essence of consideration, 
however, at least as viewed in the American Law Institute, 
Restatement of Contracts, Section 75, is that it is a bar- 
gained-for equivalent. Thus, plaintiff’s single promise to 
take and pay for the new phone was adequate consideration 
for any number of promises or performances on the other 
side.’? In its opinion, the Court of Appeals cited the case 
of U. 8. Fidelity and Guaranty Co. v. Cahill, 94 S.W. 2d 
320, 264 Ky. 135. It also referred to Williston on Con- 
tracts, Section 137A (1936). In the Clay case, the Court 
of Appeals regarded the agreement as a bilateral contract ; 
the telephone company promised to furnish services and 
the customer, promisee, promised to take and pay for the 
new telephone to be furnished. 


When it comes to ‘‘benefit,”’ appellees regard them- 
selves as the promisors and the appellant as the promisee. 
In arguing the question of detriment, however, appellees 
wish to be regarded as promisees and the appellant becomes 
the promisor. 


_ A proper understanding of this phase of appellees’ argu- 
ment requires a determination of whether or not appellant 
is a promisor within the meaning of Clay v. Chesapeake & 
Potomac Tel. Co., supra, and whether or not the appellees 
were promisees incurring a loss of business as did the 
promisee in that case. The detriment suffered by the 
customer of the telephone company was actual and real 
and resulted from the failure of the company to provide 
certain services in accordance with its promise. 


It should also be noted that appellees claim that ‘‘legal 
detriment’? was incurred by the named executors. Here, 
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also, it is necessary to determine what constitutes ‘‘legal 
detriment.’’ As defined in Words and Phrases, Volume 
12, Permanent Edition, Page 495, ‘‘Detriment means that 
promisee has foreborn some legal right.’’ Citing*— 


In Corpus Juris Secundum, Volume 26A, Page 924, detri- 
ment is defined as “giving up something which one had a 
right to keep or doing something which he had the right not 
to do.’’ Citing*— 


As stated in Ballentine Law Dictionary, Second Edition, 
‘‘Detriment, as the word is used in the common definition, 
is detriment incurred by the promisee or a benefit received 
by the promisor in exchange for the promise. A detriment 
is any act of forebearance by the promisee.’’ In this 
connection, it is well to inquire into the circumstances 
incident to the appointment of the appellees as executors. 
They contend that the acceptance of this trust is equivalent 
to a legal detriment. Once again, no authority is offered 
in support of this position. Furthermore, the fact that 
appellant expressed no objection to the issuance of letters 
testamentary to appellees is not tantamount to inducing 
appellees to incur a legal detriment; appellees had been so 
designated in the last will and testament of the testator 
from whom the authority originated. In the absence of 
obvious cause for disqualification, the qualification as 
executors is nothing more than a pro forma function. 
They themselves elected, and they so advised appellant, 
to proceed ‘‘more expeditiously’’ in the performance of 
their duties. A critical analysis of such an argument 
reveals that appellees have resorted to a mild form of 
sophistry. 


In summarizing this part of appellees’ argument, it is 
quite apparent that consideration, within the legal concept, 
is completely lacking, and the cases relied upon by appellees 

3 Phillips v. Phillips, 171 S.W. 24 458, 464, 294 Ky. 323. 

4 Irving Vv. Irwin, 24 Pac. 2d 215, 133 Cal. App. 374. 
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are readily distinguishable from the one under review. 
Appellees’ indecision as to whether they should adopt the 
theory of ‘‘benefit’’ or that of ‘¢detriment’’ may be likened 
to a voyage between Scylla and Charybdis. 


3. Reply to Argument: “Kppellant Is Estopped From Denying 
the Validity of Her Consent and Waiver.” 

Here, the doctrine of estoppel is advanced in an effort 
to preclude appellant from petitioning for caveat. In this 
regard, appellees referred to 5 Williston Contracts (rev. 
ed. 1937), Section 1508. Preliminary to an analysis of this 
argument, the complete description of Williston’s works 
should be noted; Section 1508 is designated as ‘‘Bstoppel 
in Pais’? and is contained in Part VII identified as ‘‘In- 
validating Circumstances ;’’ the aforementioned section 
and Part VII are found within Chapter XLV entitled 
‘‘Fraud and Misrepresentation.”’? In Section 1508, Pro- 
fessor Williston discusses reliance upon misrepresentation 
of facts by one who knew, should have known, or was in 
a position to know the facts but nevertheless makes a 
misstatement in regard to them. In Professor Williston’s 
view, it is not necessary to show good or bad faith in 
making the misstatement of fact; all that is required is 
just a misstatement, reliance, and damages. Included in 
this section are several illustrations of reliance upon mis- 
ctatements and damages resulting by virtue of such re- 
liance. Some authorities hold that the party making a mis- 
representation of fact must have had knowledge of its 
falsity, but Williston differs. Nonetheless, all authorities 
agree that there must be a misrepresentation of fact, re- 
liance, and resulting injury. Appellees, of course, are un- 
able to demonstrate that appellant misrepresented any 
fact much less any reliance thereon to their injury. The 
eases of Langhirt v. Hicks, 153 Md. 31, 137 Atl. 482 (1927) 
and Reichard v. Izer, 95 Md. 451, 52 Atl. 592 (1902) 12, 13, 
14, 17, 20 are cited by appellees as containing circum- 
stances analogous to the instant proceeding. Upon ex- 
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amination, it is found that these cases are dissimilar, not 
only as to the facts, but also as to the law under which 
they were decided. In Langhirt v. Hicks, supra, a daughter 
filed a caveat to her mother’s will prior to probate; sub- 
sequently, she petitioned the court for withdrawal of her 
caveat and requested issuance of letters testamentary to 
her brother and to herself. A year later, she asked to 
be discharged as executrix and simultaneously filed a 
second caveat. Having formerly withdrawn her caveat 
and having accepted appointment as executrix, she, of 
course, occupied diametrically opposite positions before 
the same court in the same proceeding. In its decision, 
the Court of Appeals of Maryland was eareful to note that 
the case was not one of technical estoppel. It is obvious, 
therefore, that the facts in Langhirt v. Hicks, supra, are 
not in the least comparable to the case under considera- 
tion. In the Hicks case, the Court of Appeals of Mary- 
land was not confronted with a statute such as Section 19- 
309 of the District of Columbia Code; had a similar statu- 
tory provision been involved in that case, it is conceivable, 
although improbable, that a different result might have 
been reached. If such a statute had been involved, the 
question would have been whether or not an absolute 
statutory right is extinguished by virtue of acting as a 
caveator in one instance and then, on another occasion, as 
a proponent of the same will. In the present case, appel- 
lant has never acted in the capacity of executor; nor has 
she petitioned for a formal withdrawal of her caveat. 


In Reichard v. Izer, supra, two of seven children filed a 
caveat after probate; the remaining five children filed a 
petition stating that the allegations in the caveat were 
false. Subsequently, the executors stated an account which 
all seven children executed requesting that it be ratified 
by the Court. At a later date, certain of the five children 
who had protested the original caveat, themselves filed a 
caveat and contradicted the allegations previously pre- 
sented in their petition to the court in opposition to the 
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original caveat; they had placed in the record statements 
denying fraud and undue influence. Obviously, the con- 
duct of the caveators in the Izer case bears no similarity 
to that of the appellant herein. 


While in appellant’s view, it is unlikely that the results 
in the Hicks and Izer cases would have been different, not- 
withstanding the question of statutory construction, this 
feature is mentioned to illustrate an additional distinc- 
tion between those cases and the one at bar. 


Inasmuch as the Court of Appeals of Maryland referred 
to the case of Fisher v. Boyce, 81 Md. 46, 31 Atl. 707 (1895) 
in rendering its decision in Langhirt v. Hicks, it seems ad- 
visable to comment very briefly upon that case as well. 
There, the heirs had filed an answer to a Bill of Complaint 
filed by the executors against all parties in interest, ad- 
mitting due execution, publication, and probate of the 
will; thereafter, they sought to attack only part of the will 
affecting them adversely and accepted that part which 
was favorable. By decree, the court assumed jurisdiction 
of the trust (estate) and took charge of administration and 
settlement; five days later, one of the heirs filed a peti- 
tion claiming that she was entitled to income of 1/6 of the 
residue; approximately two years later, both Boyce and 
one, Harrison, a sister, filed a petition alleging that part 
of the will was true and that other parts were procured 
by undue influence. Quoting Bigelow, the Court of Ap- 
peals of Maryland said, ‘‘It is an old rule of equity that 
one who has taken a beneficial interest under a will has 
to be held to confirm and ratify every other part of the 
will and he will not be permitted to set up any right or 
claim of his own, however legal and well-founded it may 
otherwise have been which would defeat or in any other 
way prevent the full operation of the will.’’ The appel- 
lant herein has never accepted a beneficial interest in the 
will and neither has she attacked only a part thereof and 
accepted parts which were favorable to her. Faurther- 
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more, the United States District Court for the District of 
Columbia did not assume control of the estate for pur- 
poses of administration and settlement and, it did not 
issue a decree and no answer has been filed by the appel- 
lant admitting due execution, publication and probate. 


In summarizing this phase of appellees’ argument, it is 
seen that the facts in all of the cases relied upon by them 
are clearly distinguishable from the present proceeding 
and that the law expressed in those cases are equally in- 
applicable in resolving the questions under review. 


4. Reply to Argument: “Bowen v. Howenstein 
Is Distinguishable.” 

Under this argument, appellees admit that the consent, 
containing the waiver right to file a caveat, was used for 
the avowed purpose of circumventing a decision of the 
Court of Appeals for the District of Columbia, which, it 
should be observed, has been accepted as the law in this 
jurisdiction since 1913. Here, the real intent of the ap- 
pellees is now unmistakably clear. It was not their desire 
to proceed ‘‘more expeditiously’ as stated in their letter 
to the appellant, but rather it was an attempt on their part 
to avoid a decision of long standing in this jurisdiction. 
This focuses the issues with considerably more clarity and 
likewise projects one of the principal questions which this 
court is being called upon to resolve, i.e., whether or not, 
an ex r can circumvent a judicial decree in dealing 
with heirs and beneficiaries, named in a will, by tendering 
to them an instrument described as a ‘‘Consent to Probate 
and Letters Testamentary’’, when his real purpose was to 
deprive the beneficiary of his statutory rights by avoiding 
a decision in the jurisdiction in which he has qualfied as 
executor. 


Appellees have forthrightly acknowledged that they used 
a form suggested by Professor Mersch for the specific pur- 
pose of escaping a decision of the Court of Appeals for 
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the District of Columbia. It is interesting to note that 
appellees, while following the suggestion of Professor 
Mersch in drafting the Consent Form, contradict him in 
other respects. Specifically, in the last paragraph of their 
brief, page 17, appellees argue that the provisions of Sec- 
tion 19-309 of the District of Columbia Code, originally 
contained in the Act of June 8, 1898, 30 Stat. 434-435, did 
not intend to create a new right. Professor Mersch, on 
the other hand, Probate Court Practice, District of Colum- 
bia, second edition, Volume I, Section 992, page 410, foot 
note 76 states: ‘‘The Act of June 8, 1898 introduces three 
new features: first, probate was made effective also as 
to realty; second, a specified notice was required to pre- 
cede uncontested probate; and third, a new right was 
granted to contest the will, even after this new, more 
solemn, more effective probate, within specified limitation 
as to the time of such contest.’’? The construction placed 
upon Section 19-309 by the appellees is at variance with 
that placed upon it by Professor Mersch. 


‘Apart from the purely technical involvements as 
to statutory construction, the equitable aspects should 
not be ignored. There is no question, of course, 
that an executor occupies a fiduciary relationship with 
creditors, heirs, beneficiaries and legatees.* It is elemen- 
tary, also, that an executor should deal openly and candidly 
with all parties; that he should not present to any of the 
interested parties a document labeled as ‘‘Consent to Pro- 
bate and Letters Testamentary’’ and, at the same time, 
insert a provision for the purpose of esoterically avoiding 
a decision in the jurisdiction in which he has qualified and, 
by so doing, endeavor to deprive such interested party of 
valuable statutory rights. In drafting the document pre- 
sented to the appellant, the appellees have, in reality, at- 
tempted to engraft an exception to the District of Columbia 


5 Berryman v. Dove, 277 Pac. 565; Finnegan V. LaFontaire, 191 At. 337; 
In re Hess Will, 198 N.Y.S. 573, 575. 
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Code and, simultaneously therewith, sidestep a decision in 
this jurisdiction. 
5. Reply to Argument: “Bowen v. Howenstein 
Was Incorrectly Decided.” 


According to appellees, the case of Bowen v. Howen- 
stein was incorrectly decided. In that case, Mr. Justice 
Robb had before him a provision of the District of Colum- 
bia Code containing similar provisions as those set forth 
in the District of Columbia Code (1951) Section 19-309, 
formerly Section 137 of the Code of 1901. In substance, 
their complaint is that Justice Robb interpreted the phrase, 
‘‘any person in interest’’ too literally. Justice Robb was 
on solid grounds in construing this phrase to mean any | 
person who had an interest in the will whether or not h@: 
had previously consented to probate thereof. The pro- 
cedures for admitting a will to probate do not affect the 
substantive rights of a person interested in the will. The 
statute granted such person the inherent right to file a 
caveat within a designated period of time. Congress, 
therefore, must have intended to preserve those rights for 
such stated period; otherwise, the purpose of the provi- 
sion is aborted. 


CONCLUSION 


Crystallizing all of the aspects herein, factual, legal and 
equitable, it should be concluded that the United States 
District Court for the District of Columbia erred in dis- 
missing the caveat and, that this proceeding should be re- 
manded with instructions to afford the appellant the relief 
provided by law. 


Respectfully submitted, 


Exisworte T. Smmpson 
Attorney for Appellant 
917-15th Street, N. W. 
Washington 5, D. C. 








